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cr Although the Caſe of Maine Av v. GA- 
HAN was decided before the Period from 
whence theſe Reports commence, the Edi- 
tors are induced from the Importance of its 
Subject, and the very full Conſideration | 
which it received from the learned Judges 

of the Courts of Exchequer, and Exchequer- 
Chamber, to give a full Report, of it to "ov 
Profeſſion. 
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oſty again 
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Patrick againſ{ Heron, 506—508 


Poe, (King Leſſee of) againſt Ball, 94 


R. 
Rankin again Kennedy, 244—249 
Read again —_— 85— 87 
Reily, "The | King again 204—233 
Reynolds, (Read again 1 85— 87 


| Rivert, (Maddock againff) 319 —326 


Rowland again/? Corporation of Cork, 


241 
Ryves againſt Braddell, 184—191 
8. 
Scott again /n Chetwood 
Seeds, ion againſt) OE +<- 


Sherlock, (Montgomery again; 543 


553 
Slattery againſt Armſtrong, 429—432 
Smith, (Talbot qgeinſt) : 360 
Spence, Latouche againſt 5 56 


Stacey, (Leſſee of Craig, againſt) 249 
253 
Stapleton. again Macartney go— 92 
Stephenſon, (Lutchkins «gainſ!) 182 
183 
Stock, Cuſtodee, againſt Ergliſh, N. 133 


Sundei lin, Lord, againſi Malone 483 


484 


T. 


Talbot againf{ Smith, 360 
Tankard, Leſſee of Biggs againſt Wade, 
162—172 


| Thompſon againſt Biſhop of Meath, 422 


28 3—284 Thompſon againſt Kennedy, 253 


426 
Trimleſton, Lord, — of, againſt 


Inman, | | 433 
Troy (LOGIN againſt) . 192— 198 
U. 


\ 


Underwood, Leſſee of, againſt Lord 
Courtown, 293, 427—429 
Unthank, Ex parte 291—292 


| V. 
Valloten againſt Furnes, $7—89 
W. 
Wade, (Tankard, Leſſceof Gags againſt) 
162—172 
Walker, (Leſſee of ) againſt Williamſon, 
271-278 
Waugh, (Moore ** 279—281 
Welſh (Houſton againſt) 239—241 
Wilkinſon, (Hartley againſt) 
357—359 
Williamſon (Leſſee of Walke? againſt) 
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Wilſon gainſt Ellis, | 236 
Wilchkin' againſt Gahan ' 591 


Worthington, (Clare again ff) V. 599 


' DETERMINED: IN THE | 


| King's Courts, Dublin. 


Erchequer Chamber. | 


| Wedneſday June 5th 1793 · 


MAIN GAY againſs GAH AN- 
35 | „ „„ 
V C H OLAS MAINGA ES the elder, Nicholas, The ſentence _ 
the younger, Thomas, Peter and Jobn Maingay, 5 
brought an action of treſpaſs vi et armis in the exciſe, con- 
Exchequer, againſt Jobn Gahan, and the declaration b ex 
ſtated that J. G. ou the ad of Feb. 1784, at Bandon, as forfeited, 
ia the county of. Cork, took and carried away 11653 — by the 
gallons of brandy, and 15 large butts of brandy, of Fppeal, 87 
9 gallons of French wine, 36 bottles of wine, and Ronny phat 
one caſe of bottled wine, plaintiff's property, of gion of wer. 
the value of 1600/.— The defendant pleaded, ps againſt the 
Not Guilty, and the cauſe was tried at Cork be- f yo ugg 
fore Mr. Juſtice CRooksHaNk, who, upon the thoſe goods. 
evidence hereinafter ſtated, directed the jury to find 
for the defendant; but they found for the plaintiff _ 
the Court of Exchequer ſet aſide the verdict, and upon 

1 | B 1 


the 


1793- 


Malncay 


againſt 
GAHAN. 


' CASES DETERMINED IN THE 


the ſecond trial before Mr. Baron HAMILTON, the 
jury found a ſpecial verdict in ſubſtance as follows: 
That as to all the goods in the declaration, 
except 15 large butts of brandy, and 36 bottles of 
wine, the defendant is not guilty, and as to the 


aid 15 large butts of brandy, and 36 bottles of 


wine, they find, that the defendant was an officer 
of his Majeſty's revenue of exciſe, and that on the 
day in the declaration mentioned, he, by virtue of 
his authority as ſuch officer, ſeized on board a ſhip 
then lying in the harbour of Ca/letownſend, within 


the diflrict of the exciſe office of Baltimore, in the 


county of Cor, 11653 gallons of brandy, 18 

gallons of wine in bottles, two ſmall caſes of liqueurs 

and ſyrops in phial bottles, part of which are the 

ſame goods whereof the treſpaſs 1s ſuppoſed &c. 

That on the ſame 2d of February 1784, a note of 
ſuch ſeizure was filed in the exciſe office held at 
Skibbereen, within the ſaid diſtri, which note was 
ſigned by the defendant J. G. and found by the jury in 
words and figures: that the 15; large butts of brandy, 
and the 36 bottles of wine were part of the goods 
ſo ſeized, and were until the ſeizure the property 
of the plaintiffs : that one James Fitzgerald was 
<aptain and maſter of the ſaid ſhip, and that he on 
the 12th of February 1784, tendered unto Richard 
Fright, Eſq. collector of his Majeſty's revenue. of 


_ exciſe in the diſtri aforeſaid, a claim in writing 


ſigned by the ſaid James Fitzgerald, (which claim 
the verdict ſet forth in the words and figures) 
that the ſaid James F tzgerald, on the ſame day 
tendered to ſaid Richard right, a paper writing in 
the form of an affidavit, ſigned by the ſaid James 


f Fitzgerald, ſtating that he came before Richard 


Wright, and made oath that he, James Fiizgerald, 


was the 7rue maſter of the ſhip, and the ſpecial pro- 


priclor of the cargo as maſter, which paper-writing 
he offered to ſwear in due form, and required 
Tight to adminiſter an oath to him, that the con- 


tents of the ſaid paper-writing were true; that 
. „ Wright 


KING'S COURTS, - DUBLIN. 


: Wright. refuſed” to: receive. the claim, wy to admi- 


niſter the oath—that the 15 large butts of brandy, N 


T 793. 


and the 36 bottles of French wine, were part of Mer | 6 


the goods ſo claimed; that upon the 23d of 


February 1784; an information was filed at the exciſe 


office before John Gahan, Richard Wright, Jacob 
Atkins, Philip Townſend, and Jobn Sweetman, ſub- 


* commiſſioners of exciſe, who then and there had 
authority to hear and determine upon the ſaid in- 


formation ;—that on the 24th of March 1 784, two 
judgments, purporting to be judgments of con- 


| demnation, and forfeiture were pronounced and 


given by the faid Richard Fright, Jacob , Atkins, 


and John Sweetman, being the major part of the 
ſub-commiſſioners againſt the ſaid goods, and that 


"” agan 
GAR. 


ſaid two judgments were on the ſame day reſpectively 5 


reduced to writing, and reſpectively entered at the 
foot of the information, and ſigned by the ſub- com- 


miſſioners, (which information, and two judgments 


were ſet forth verbatim) the information was at 


the ſuit of Roger Coleman, and it ſtated that he 


had ſeized the goods &c. which were intended 10 


be landed, and carria away, without due entry fit 


bad and made thereof, and without payment of 


the duty of exciſe, due to his Majeſty, whereby | 


the. ſaid goods became forfeited, and Roger Coleman 


prayed they might be adjudged confiſcated. „ 


judgment condemned the goods, ij no perſon © 


claimed the property within twenty-one days from the 


date thereyf,, the. ſecond judgment recited, that n 


perſon had claimed the property within the time 
limited, therefore the ſub-commiſſioners adjudged 
the ſame to be forfeited. —That one Richard Wilſon, 


who was brought to the diſtrict aforeſaid, by the 5 


defendant I. G. who was then ſurveyor general of 


the province of Munſter, to aſſiſt him the ſaid 
I. G. in his inſpection of the ſaid province, did 
after the time of pronouncing, entering, and 
ſigning the two judgments aforeſaid; on examining 
and looking at the paper containing the informa- 


WS tion 


CASES DETERMINED in THe 


tion arid the two judgments; with a pen draw two” 
ſitokes actoſs the firft written of the {all two judg- 
ments: that no one of the fub-commiſſioners ws 
preſent at this tranſaction, atid that Richard Wile 
was not a fevenue officer for the diftrict.— On the 
23d of May 1984, a petition of appeal was pre- 
ited to the commiſfloners of appeals by Jane, 
2gerdld, chiming the goods, as ſpecial propri- 
tor, and praying relief againſt the two judgiients © 
the commiffloners of appeal fully heard and ex- 
_ affiined the er | and the mattef théfein con- 
edited, and affirthed the judgment of condemnation 
pronounced by the ſub-commiſſioners ;—the plain- 
kiffs were at the time of the ſeizure, and alſo at the 
time the judgments were pronounced by the füb- 
conmiſfioners, and alſo at the time of the judy- 
ment By the commifſibners of appeals, tefident in 
parts beyond the. ſeas, to wit, at Gueraſey ; but 
whether upon the whole matter ſet forth, the de- 
fendatit pe pot of the treſpaſs charged upon him 
45 to the ſaid 15 large butts of brandy, ant the faid 
6 bottles of wine, or hot, the jurors khowW hot, attic 
thereupon they pray the advice of the court ;—1 
en the whole thatter it ſhall appear t6 the tontt, 
hat the defendant was guilty, then the jufors find 
or the plaintiffs with 8601. damages and 6d coſts, 
but if it ſhall appear that the defendant was not 
gullty, then they find for the defefidant with 6d 


coſts. x | | | 
When this verdi& was firſt ſtated, the Court of 
Extheguer thought that the manner in which it con- 
claded did not bring the queſtion, upon which the 
parties were at iſſue, ſufliciently before the court; 
and thereupon the following alteration was made by 
conſent ;—and if it ſhall appear to the court, that 
the judgments of condemnation and forfeiture, and 
the judgment of affirmance, ſo ur afore/ain, pro- 
nounced and given, are. not corrcluſivè evidence 
fo as to bar the aforeſaid action of treſpaſs of the 
plaintiff, then they fay the defendant is guilty, and 
| DO Ig. they 


mance thereof, ſo as aforeſaid pronqunced, are 


— 


rrvrxrox, Chief Baron. This was an action 


of treſpaſs, for taking and carrying away 11653 
gallons of brandy, 12 15 large , bf ay 
nine gallons of French wine, 436 bottles of wine, 
and one caſe of bottled wine, the property of the 
plaintiffs. The defendant pleaded the general iffue, 


and the action coming on to be tried, the jury 


found a ſpecial verdiét in ſubſtance as follows: 
Ag to all the gogds fave 15 large butts of brandy, 


and. 36 bottles of wine, the defendant is not guilty, 


_ and às to theſe 13ſt mentioned, the jury find, that 
the defendant was a revenue officer, and by virtue 


of his authority, on the 2d of February 1784. 
ſeized thoſe among other goods; and on the fame. 


day, a note of ſuch ſeizure was filed in the exciſe 
office ſigned by the defandant; that ane Famer 
Fitzgerald was captain and maſter of the veffel on 
board of which the goods were, and that he as 

ſuch, on the 12th of February 1784, did tender 2 
claim in writing, which he offered to verify by 
affidavit; that "The collector refuſed to receive ſajd 
claim, or adminiſter an oath; that on the 23d of 
Fobruary, an information was filed before the ſub- 


commiſſioners, (of VR the defendant was one,) 


that on the 24th of 


h of February, two judgments of 
condemnation were pronounced by chr ow pe ths 5 
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ſub-commiſſoners againſt the goods, the firſt con- 
ditional, the other abſolute, which information and 


Judgments are ſet forth in hæc verba ;—and the 
charge is, that the goods were intended to be landed, 


and carried away without due entry and payment 
of the duties; but the jury are filent, whether it 


was ſo intended, nor do they find any overt act, 


betraying ſuch an intention. It is to be obſerved, 
that the firſt judgment is, that the goods were con- 
demned unleſs claimed within 21 days after date, 
though the judgment is without date; and the ſe- 


cond judgment condemns the goods as unclaimed 


by any perſon within 21 days after the firſt judg- 


ment. — It is found that the firſt judgment was 
_ eraſed : that a petition was preſented to the com- 


miſſioners of appeals, who affirmed the judgment 
of the ſub-commiſſioners ; that the plaintiffs at the 
time of the ſeizure and pronouncing the ſaid judg- 
ments, were in parts beyond the ſeas ; that the de- 
fendant did not carry away any other goods in the 
declaration mentioned, fave the 15 large butts of 


| brandy, and the 36 bottles of wine, and conclude, 


that if the judgments of condemnation and affir- 


| mance, / ds aforeſaid pronounced, and given in evi- 


dence, are not concluſive evidence to bar the plain- 


- tiffs, the defendant is guilty : if they are conclu- 


* » 


hve, he is not guilty. -_ 

Upon this verdi& two queſtions arife : 1ſt. Whe- 
ther the judgments of condemnation and affirmance, 
abſtractedly conſidered, are concluſive evidence to 
bar the plaintiffs of their action? and 2dly. Whether 
thoſe judgments, attended with all the circumſtances 
found by the jury, are concluſive evidence to bar 


the plaintiffs* action? Of theſe queſtions, the firſt, 


I believe, is perfectly novel in this country, having 
never been ſtirred that T could hear; —but in 
England, the law appears to be completely ſettled; 
for there it is held, that the condemnation of the 
board of exciſe is not, like thoſe of the Exchequer, 
concluſive evidence to bar an action; but that it 

6 . - ought 
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- vyght to be left to the jury with all the circum-, 
ances to conſider and decide' what weight it ought 1, 
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to have; and it is held, that in an action, the onus Maixe Ar 


proband! lies upon the ſeizing officer, as to the pay- 
ment of the duties, though it may be otherwiſe 
in informations. A condemnation in the Exchequer 
muſt be concluſive, and for a century paſt has been 
conſidered as concluſive againft all the world, be- 


_ eauſe by the proclamations, all perſons are invited 


to come in and claim; therefore all are, or may be 
parties; and this doQrine is laid down i in 2 Bl. 
1174. Henſhaw v. Pleaſance.—But this is in conſe- 
quence of the implicit credit which the law gives 
to any judgment in a court of record, having com- 
petent juriſdiction of the ſubject matter, 2 Bl. 97g. 


Whereas the ſub-commiſſioners are ſo far from a | 


court of record, that they hardly deſerve the name 
of a court at all; they” are a court for a limited 


purpoſe. 
The weight of the authority of Henſbaro v. Plea- 


. ſance, was ſo — felt by the gentlmen who 


argued for the defendant, that they endeavoured to 

diſtinguiſh it from the preſent, by alleging, that 
the exciſe laws in England are different from thoſe 
in Ireland, —I admit they are; for notwithſtanding 
the recent extenſion of them there, they never 
have been carried to the ſame length they have 
here. But examine the words creating the dif- 
ference, and ſee whether it is not rather in favour 
of the board of exciſe in England. By 12 Car. 2. 
c. 24. ſ. 45. Eng. all offences againſt that act are 
triable within the diſtri of London by the com- 
miſſioners of exciſe, and commiſſioners of appeal, 
in cafes of appeals, and not otherwiſe ; —and in 
all other places by two or more juſtices; and in 


eaſe of neglect by them, by the ſub-commiſ- 
fioners with an appeal to the quarter ſeſſions, whoſe 


judgment ſhall be Anal, - whereas in the Iriſb act, 
there is no ſuch word; nor is the writ of certiorari 


taken away * the Iriſh act, though it is by the 


* Jo 


againſt 
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Engliſh ang. From henes it appears tkat tha j ju- 
1 iſ iction veſted, within the diſtri Loudon, is 


115 Y er un as that of our commiſlioners all aver 


kingdom; and therefore if the ſentence of the 
commiſlioners, and the commiſſioners of appeal 


within the district of London, be inconeluſive in 


En ngland, ſo muſt all the ſentences of the fub-com- 
miſſioners and commiſſioners of appeal be, thraugb- 
out. the whole kingdom of /relgnd ; and-though it 
has been argued, that the commiſaners of appeal 
here, have an univerſal juriſdiction, and that it is 
limited in England, that only relates to the extent 
and ſphere of the juriſdiction, but not to the farce 
or competency of it, if I may be allowed the exe 
preſlion,. 2 the force is the ſame, whether it 
de confined, or whether it covers the whole. map 


of the kingdom. 


By the 21 Geo. 2. Bo: 21. .. 33+ copdemnations, 
wheve there are no claimants, are final to all intent 
and purpoſes, as if the owner had been ſummon 
to attend, notwithſtanding which words, they are 
not conſidered as concluſive to bar an actian of 
treſpaſs, and if not where the merits are examined, 
much leſs ought they, where the condemnation is 

merely for want of a claim. - | 

Foſter's eaſe, 11 Co. and Plowd, 206. and other 


authorities were Cited to ſhaw, that when a new 


juriſdiction is created and veſted in particular per: 
ſons, that they and they only can exerciſe any ju- 


riſdiction as to that ſubject.— admit the truth of 


this general poſition, nor do I diſpute the autho- 


rity of commiſſioners to receive informations, to 


hear and determine upon them: — that applies with 
equal force to caſes in England, but yet it has been 


ſhewn, that their judgment is not eoncluſive there 


to bar an action, either againſt an officer miſhe- 
baving himſelf, or where the condemnation is null 
_ void upon the face of it; becauſe even con- 

ations in vow EIA would not be nes 
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dees caſe, as I ſhall ſnaw mare A, large 
reaſter 
It has been likened to the admizalsy zurifdigtion; EY 


but it has heen anſwered, that thele latter courts 
are eneval with the gonſtitutien, are beęęeme à part 
of it, and their ſentences are of as high authority 
438 other courts, and ape conglufve. fa far as their 
juriſdigion extends. 3 Hf. 33% Reynolds v 


Aut, was Cited te ſhew the weight that the fats 


tepge of the Shs wg; ought to have, and 
all it ſays they evght to have, 1 am willing te 
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* 


allow, and did allow in the caſe of Bedfard v, Hoyd, 


tried before me at Liſſard. But that caſe lays it 
down. as a thing na to be diſputed, that an atigp 
lies againft the officer for proceedipg wrongfully; 
thaugh J confeſs the reporter adds that fuch ap 
ien is not to be favoured. In chat cafe the 


the aQtion, and the party offered a judgment, whieh 
the court thought ſulicient to diſcharge the impu- 
tation ef malice, and fo it is ſtated by the court as 


elo de ſe. Therefore I conclude this part of the 
ease in the words of all the Judges in Heuſhguy d. 


Pleaſunge, that à eondemnation of goods in the 
* Exchequer is eonglnfive evidenee againſt all the 
* world. Bus the resſons and authorities xelied-on 
in that and all the other cafes extend only to that 


* hrt, being the King's ſupreme cgurt of .rever. 


* nue, and not to the inferior juriſdictions of the 
E hoards of exciſe and cuſtoms,” ——Nor can ] 
help repeating after Mr, Frank/and, that at the head 
ef that. court {at the ſame Lord Chief Zuſtice Dx 
Gztv, who had a ſhort time before given that ces 
lebrated argument in the Dutcheſs of King „en: 


eaſe, which muſt for ever. ſtamp eredit upon bis 


Bame., 


ments are eencuſive, when you take into confides 


ration all the circumſtances which are found to be _ 


attending 


ation was held pot to he, becepſe it was for a mar 
hieiovs proſecutian, where malice was the 2 of 


It remains cha to determine whether theſe judge 6 agel, 
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attending upon them ?——And here I cannot help 
_, faying, it is to be lamented, that any neceſſity ever 


Mise exiſted for creating ſuch a juriſdiction as that of 


' 
f 
1 
1 
ö 
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the commiſſioners of exciſe, fo abhorrent from the 
genius and ſpirit of the -Britiſh conſtitution-ſo 
ſubverſive of that bulwark of liberty, the trial by 
jury !——The power is veſted in men, who from 
lrabits of official life, are accuſtomed to daily acts 
of rapacity, who from their education are ignorant 
of the rules of evidence and the modes of legal 
reaſoning :—To ſupport this juriſdiction the rules 
of law are violated ; the informer is allowed to be 
a competent witneſs, and where, if not challenged, 

as in this caſe, he may even be a judge /—and more 
eſpecially, if the judgment of a juriſdiction ſo con- 
ſtituted, ſhould by any miſtake of the law, or any 
wilful perverſion of it, be conſidered of equal au- 
thority, with the judgment of courts in which the 
people have confidence, and to which they look up 

for the protection of their fame, their property 
and lives: if they ſhould be prevented from lay- 
ing their cauſe before a jury, the miſchief would 
de lamentable indeed, and if ever there was a caſe 
capable of illuſtrating this evil, it is this the 
ſeizing officer is one of the perſons adjudging— 
the goods are condemned by three of his colleagues, 
for want of a claim, and the verdict finds a claim 
was tendered and refuſed, though in my apprehen- 
ſron it ought to have been received, becauſe the 
claimant was ſpecial proprietor of the goods, and 
might maintain an action againſt all but the real 
owner for any injury done to them; and what 
makes it ſtronger, the verdict finds, that there was 
no other perſon, 'who in the-nature of things could 
have claimed. The reaſon why the ſeizure is pre- 
ſumed to be notice to the owner is, that he muſt 
know what is become of his goods; but that fails 
here, becauſe it was impoſſible he could know, 
aud there was no perſon to claim but the maſter. 


q 
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SA 


the maſter in this caſe might have ſafely ſworn. 


As to the 26 Geo. 3. c. 24. ſ. 51. it is obſervable, 
that it is an act made pending this very caſe, and it 
legalizes the claim of the maſter of the . veſſel ; 


but in my apprehenſion, . there was no occaſion for 


that act; the other had ſufficiently allowed the 
claim of the maſter, for he was every thing that 
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: 


the former act required, and therefore it was only 


declaratory of the law, or at beſt, -bruſhing away 


the cobweb of a doubt. 


As to the judgments, one is conditional. and 
without date, that the goods are condemned, unleſs 


claimed within 21 days from the date, and on the 
fame day the goods are condemned, becauſe there 


was no claim from the date of the firſt. They may 
be confidered then as having no date, or as dated. 
on the day of the ſubſequent judgment, which is 
the 24th day of March, If they be conſidered 


as having no date, the owner had an indefinite time 


to claim:—if, as dated on the 24th he had no 
time; therefore they muſt be conſidered as ſport- 
ing with the property of the plaintiffs :—they are 


null and void upon the face of them, and even if 


they were judgments. of the Exchequer, they could 
not be ſupported, becauſe though abſtractedly 'con- 


-.,, idered they might be concluſive, yet if void upon 


the face of them, they are to be conſidered as no 
judgments at all. Carib. 325. Martin v. Wilsford. 
The officer for Devonſhire. and .Cormuall informed 
againſt ſome woollen cloth offered for ſale in Mid- 
Ps One OMe” 8 80 2 


* 
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1793. dleſex; the Exchequer pronounced judgment of 
; condemnation : but afterwards the party in the 
Mar 4 AY 


fame court brought trover and recovered, the 
baxons (except Lechmere, who cited no authority) 
as the officer, and ſo it appeared by the informa- 
tion and record, had no authority out of the twa 
counties.--The fame law is in Stra. 952. where 
one, not a proper officer, ſeized brandy going with 
(perhaps the book ſhould have faid without) à per- 
mit; the brandy was eondemned in the Exchequer: 
E the plaintiff brought trover, and recovered in an 
action before Page, Fuſtice, for that this was to he 
conſidered as a ſeizure by a ſtranger; the defen · 
dant being only a tideſman, who could not enter a 
houſe without a writ of aſſiſtance and a peace 
officer. The judge directed the jury to find for 
the plaintiff, and I do not find that his direction 
ever was complained of. And there, it is to be 
obſerved, that the judgment, though of the Ex- 
chequer, was not held fo ſacred, as to preclude an 
enquiry into the conduct of the ſeizing officer. 
The ſame dectrine is laid down in Scott v. 
Shearman, 2 Bl. 977. for two queſtions are there 
made, one from the behaviour of the officer; the 
ſecond upon the concluſiveneſs of the judgment. 
There it is ſaid that the judgment acts only upon 
the goods, but if the officer miſpehaves himlelf, 
an action may lie for damages, though not for the 
value of the goods; —and therefore, upon the 
whole, if a judgment of the Exchequer, the King's 
ſupreme court of revenue, be not concluſive, 
where it is null and void upon the face of it, ſurely 
a fortiori, neither can the judgments of commiſſioners 
of exciſe, where they are null and void upon the 
face of them. 5 
But 1 do not wiſh to ſhelter myſelf under that 
in the preſent caſe, for J ſcruple not to ſay there is 
no difference between England and Ireland in the 
creation of theſe juriſdictions: the ſame law me. | 
val 
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vails it boch eotntries, and therefore there malt 
be OY gmertt tot the plaintiffs. | 
wW 
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ER, Baron. Fhe queftion now for the con- Maincar 


Mferatlot of the court, has taken up much of the 


tithe of the publick. = ant free tv confeſs that ir | 


did not appear to the during the argument, to be a 
queſtion of afty real difficulty — I ſay a queſtion of 
72a difficulty, though in this kingdom undoubtedly 
4 novel one. But fo far from being a queſtion of 
real difficulty, it might have been determined and 
diſpofed of on the firſt argument. 

t is not pretended, that the act of exxiſe which 


Gn . 


erected the peculiar juriſdiction of the ſub- com- 


miffloners, of any àct whatſoever of forte in this 
kingdom, has declared the ſentence of the com- 
miffloflers to be fil und 25 11 though affirthed 


by _ c6tiittil 3 of appeal. If eh a ſen- 


tence do poſſefs that peculiaf denn arid fotce con- 

 retided for 1 by the de a it triuft certainly ariſe 

from the genie and known rules of law, and upon 

this Crt 1 only, in my apprehenfion, can the caſe 
E 

beg this purpoſe it will be necelfary previouſtygo 

conſider two poltits ;<tſt; the nature, 8 


and effect of the ſentente or judgment of the com- 


nuͤſſioners, ſuppoſing it a legal judgment on the 
face of 1t.—2dly. the nature, tendeney, and effect 
of the preſent action. 


The ſentencr of the ſub-commilioners pro- 
nounced 15 16n ng as ago as the 24th of March, 1784, is 


ent of condemnation againſt certain ex- 
tid, nbunced for want of à claim, though 
the retail at the ſame time finds, that rhe maſter 
of the velfel, en 2 hs of which the goods were 
ſeized, confeſfedly the ſpecial proprietor of thoſe 
goods, did in due Ame, for fich maſt now be in- 
tended by the ſpecial verdict, tender a claim in 
writing, Purfuati to the. ſtutttte. 


anon ſtated parttculatty in the informa- 
ro 


But 
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1793. But if the illegality of this proceeding: had not 
7 — appeared, taking it in the ſtrongeſt light, upon 
Masa the face of the judgment, the legal operation and 
Go. effect of that judgment, afterwards affirmed by the. 
commiſſioners of appeal, would have been, that the 
goods became forfeited, one moiety to his majeſty, 
the other moiety to the informer. This is the only 
matter directly affirmed by this ſentence of con- 
demnation, ſuppoſing it a legal ſentence upon the 
if 1 5 face of it. | VVV 
If | Such then being the nature of this judgment— 
wo | a a mere judgment of forfeiture, pronounced againſt 
Il goods in rem, to which neither the plaintiffs, the, 
14 owners, nor the maſter, the ſpecial proprietor, were 
1 8 | parties, the operation and effect of it was this, and 
9 no more, diveſting the general and ſpecial property 
out of the owner and maſter, and veſting it in the 
crown, for the purpoſes I have already mentioned, 
partly for the benefit of the informer, and the de- 
fendant here ſtands in the place of the informer. 
Such being the operation and effect of this ſen- 
tence, offered in evidence, that ſentence was, in 
my opinion, concluſive evidence of what it directly 
imported, to be; but it was not concluſive, nor, 
could it in any caſe be concluſive of what it did not 
import to be, either in legal reaſoning, or comman 
underſtanding, even if the ſuit at law had been be- 
tween the ſame parties as the former proceedings 
were. Right reaſon and univerſal juſtice, inde- 
peanut of the law of evidence, would have been 
ufficient to eſtabliſh this: —it was concluſive evi- 
dence of the condemnation that the property be- 
came deveſted out of the proprietor, and if it had 
been neceſfary, in the action depending, for the, 
plaintiffs to alledge or prove property, the plaintiffs 
ought to have been nonſuited at the trial; no ver- 
dict, in my apprehenſion, ought. to have been 
found. 33 ( 
Secondly. Conſider then the nature, tendency, 
and effect of the preſent action, and how far the 
| 1, rules 
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rules I have mentioned apply—it is treſpaſs vi Y 
armis againſt an officer for a treſpaſs committed by 
him in taking and carrying away certain goods 
ſtated in the declaration. To ſupport this action at 
niſi prius, it was neceſſary for the plaintiffs to prove 
a property in the goods ; property is not the giſt 


15 
1793- 


MainGay 


agal 
SGAHAN. 


of ſuch an action ; neither does property come 


incidentally in queſtion: It is not brought to re- 
cover the goods, or the value of them; but to 
recover damages for the illegal act of the defend - 


ant who ſeized them: —It is an action in perſonam, 


not in rem; an action, not only between different 


parties, but upon a ſubject totally different from that 


which the ſub-ecommiſſioners decided. Notwith- 
ſtanding the operation and effect of the judgment 


of the ſub- commiſſioners, the defendant might have 


been a treſpaſſer; he might have acted illegally in 
feveral- particulars. Suppoſe the ſub-commiſhoners 


had exceeded their authority, —had given judg- 


ment in a matter not within their juriſdiction, had 
given judgment for want of a claim, when a legal 


claim was tendered, as in this caſe; ſuppofe they 


condemned ſpa-water as ſtrong- water perfectly 
made, is ſuch a fentence concluſive in any action at 


law? I ſay no; and the caſe cited in Hardr. 483, 


warrants the aſſertion, and yet it has been contend- 
ed, as if ſuch a ſentence was concluſive. Now if 
the ſeizing officer might have been a treſpaſſer, 
notwithſtaning the ſentence of the ſub-commiſſion- 
ers, it neceſſarily follows, in my apprehenſion, that 


that ſentence could not be concluſive evidence 
to bar the plaintiff's action in a ſuit between the 
ſame parties, and relative to the ſame ſubject. The 


ſentence of a peculiar and competent juriſdiction 


will certainly be concluſive evidence of the matter? 


directly in iſſue.” In anaRtion, for inftance, of deti- 
nue, or trover, the ſentence of the ſub-commiſſion- 
ers (which I admit to be a peculiar and competent 


juriſdiction for condemning goods under the exciſe 


laws) would be, if on the face of it a legal mn 
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1993. juſt judgment, conclufive that the property was 
—— deveſted out of the plaintiff, and therefore would 
Mater be a bar to every aftion ef detinue, er tfover- 
of Hence it is that in that caſe fo often cited for the 
defſendant Koberts v. Furtunt, Hurgr. La. Tr. 4.66, 
that the plaintiff was nonſuited. But I eonfeſs E 
am at a loſs to conceive, how it eould enter into the 
head of any lawyer, that a ſentence being conelu- 
five between the ſame parties, and upen the fame 
fubject, it was therefore conclufive in a ſuit nof 
between the fame parties; and upon à different ſub- 
ject: That a ſentenee in rem ſhould be concluſive 
evidence in an action in per ſonam, of what the ſeh- 
tence in rem never imported ex diretis to be, is eon- 
trary to every rule, even though, as confeſſed, it 
a was the judgment of # court of exeluſtve juriſ- 
diction. | DD DIS 22 x 
: But it has been attettpted, during the courſe of 
the argument, to be inferred collaterally, and by 


8 way of argument, that it is coneluſtve. But it is'# 
1 determined ſettled point at this day, that neither 
| 1 the judgment of à limited, or exelttfive juriſdic- 


tion is evidence in any matter collaterally or inci- 
| dentally ariſtug, or to be inferred by way of argu-' 
ll ment from the judgment. Rf dat eh Re Þ 

1 I have thus cenſidtered this cafe o gene ral prin 
SE = | ceiples, independent totally of the Gafe of Heyhaw 
1 v. Pleaſance, and fhould have confidered it in the 
| fame way, and have been of the ſame optnion if 
| | that caſe never had been determined. I muſt ſay, 
1 Bowever, it is an authority ih the very point, and 
Fol in my opinion, à determination fupported by every 
{ legal and eonftitutional principle: And a deter- 
mination fo directly in the point, that if this caſe. 

1 | Had been tried before me at ni, prins, I ſhould” 

4 have left it to the jury to conſider, whether it was 
coneluſive, and if they found it was, there world 

1 he an end of che actien. If the jury had been of 
i Jpinien that the fentence was not conchifive, I. 
wald allow it, under all its circumſtances as a 

| matter 


— — — 


* 
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matter for their conſideration, and in ſuch a 48. | 


for any thing TI can ſay at preſent, or could at the 


trial, they might have found a verdict for the de- Maine ax, - 


fendant, or have given damages conſiderably leſs 
than the preſent.— But I ſhould conſider it on ge- 


neral principles, as well as on the caſe of Hen/bhaw 
v. Plaſance, which ought to determine this caſe. 
The defendant, if he pleaſed, might have taken a 
bill of exceptions, but no ſpecial verdi& would I 

have allowed, and it is in fact the firſt time I ever 


heard of a ſpecial verdi& found to determine a 
matter of evidence, and I truſt it will be the laſt 


inſtance of a ſpecial” verdi& to have a matter of 


evidence determined, which ought to be deter- 
mined by the judge at 27% : prius :—if he were not 
clear; he ought to ſave the point for the determi- 


nation of the court, and that is the way it ought to 


be determined: The confequence of a finding ap- 
peared in this cauſe, that no 2 "9a could have 
been given, if it had not been 


dict ſhould be amended, otherwiſe we muſt have 
awarded a venire de novo; ; and I muſt confeſs at 
this day, that I can only attribute the litigation 
upon this ſubject to the argument of Mr. Hargrave, 


in which he controverts the authority of Henſpau v. 
Pleaſance, This perſormance, publiſhed among 
his tracts, has certainly ſome weight as an argu- 
ment but as 4 judicial opinion, or the opinion of 
counſel in his chamber, it would be a bad one in- | 


deed :— He aſſerts that Herſbaw v. Pleafance, is a 
direct contradiction to a caſe determined before 


Lord Chief Fuſtice LER, that of Robet ts v. Fortune, . 
which he ſtates from the notes of a very able man, 


or the candour of 
Mr. Attorney General, who conſented, that the ver- 
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Mr. Forde. But it appears from his own ſtatement 


to have been an action of rover, in which I have 


already drawn the line, that it was evidence to 


prove there was no property in the plaintiff, and 


therefore he was nonſuited. Upon that gfound;. 


the determination was right, nd HO more a con- 
. tradiction 
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tradition to Henſhazo v. Pleaſance, than to any other 
caſe relative to any other ſubject. - It in no reſpect 
contradicts the ſolid and ſound principle laid down 
in that caſe. But Mr. Hargrave, in order to weaken 
its force, inſinuates that no notice is taken of the 


caſes in Hardreſs, as à circumſtance to ſhew that 


Henſhaw v. Pleaſance, was not well conſidered. 
But I confeſs myſelf I ſhould have been very much 
ſatisfied, if that great man, Judge BLacksToNnE, did 
not take notice of any difference. Roberts v. For- 


tune, and thoſe others which have been mentioned, 


were all actions of trover, and had no relation 
whatever to the action in Hen/haw v. Pleaſance. 
Having thus proved, at leaſt to my own. con- 
viction, that the ſentence, even when affirmed, is 
not concluſive evidence to bar an action of treſpaſs, 
it is not neceſſary for me to enter particularly into 
the merits of the ſentence given in evidence upon 
this trial. However I. will lay, that if the general 
rule of law was otherwiſe than I have ſtated it to be, 
I ſhould not, upon the trial, have entertained a 


doubt, that the fentence offered in evidence could 


not conclude the jury. I ſhould conſider ſuch a 
ſentence as this (though I admitted the rule to be 
contrary to what I ever ſhall) to have been an ex- 
ception to the general rule.. I have already alluded 


to thoſe caſes in Hardreſs, which ſhew that even 


in trover, though it may be evidence upon matter 
ex. directo, yet it is not upon other matter, which is 
only incidental: and in my opinion, in every caſe, 
a ſentence may be impeached for colluſion and 
every ſpecies of fraud. There 1s abundance here 
to ſhew this ſentence to have been colluſive.— 
Upon the whole, therefore, in my opinion, by the 
known rules of law, the ſentence of the ſub-com- 
miſſioners, though confeſſedly a juriſdiction having 
competent authority, is not by any means conclu- 
hve evidence, and even if it were, the ſentence i 
the preſent caſe is altogether inſufficient. 5 
Hamilton and METGE, Barons, abſent. 
Judgment for the plaintiffs. 
Note. 
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Note. Beresford, of counſel for defendant, men- 
tioned his intention to bring a writ of error, and to 
ſhew that Henſhaw v. Pleaſance, ſo much relied upon 
in the preſent caſe, is not conſidered as law in 
England, he produced an atteſted copy of the pro- 
ceedings in a cauſe, where Lord MANSFTEID would 
not let the party into evidence againſt the ſentence 
of the commiſſioners. That caſe has been at argu- 
ment three years in the Exchequer Chamber, and the 
Judges have not yet agreed to give any opinion. 

Pow, Baron. The only uſe I made of the 
caſe of Henſbaw v. Pleaſance, was to ſhew that it was 
determined by that great man, Lord Chief Fuſtice 
Dx Gxxy, and after his celebrated argument in the 
Dutcheſs of King/ton's caſe : it ſhewed that he had 
not varied his opinion then given. But inde- 
pendant of that caſe, I ſhould give the ſame opi- 
nion, .as agreeable to every rule of evidence. 
The ſervants of the crown may take this caſe where 
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they pleaſe; J have done my duty in giving my 


opinion, and I care not where the caſe goes; but 
I ſhould lament, that a deciſion of the dernier reſort, 
ſhould ever compel me to adopt a contrary opinion. 
- YELVERTON, Chief Baron. A writ of error is 
nothing more than I expected, and I feel myſelf 
equally indifferent whether it be brought or not.— 
I am authorized by my brother MzTee, to ſay he 
relies upon the caſe of Henſbau v. Pleaſance. . 

The court requeſted to be furniſhed with copies 
of the caſe mentioned by Mr. Beresford, which 
being accordingly done, Mr. Baron Pow, in the 
courſe of the day, faid that he had read the caſe, 


and if the opinion of Lord MansFItLD. were con- 


firmed by the Court of Excheguer Chamber, it would 
make no alteration in his ſentiments, as-that caſe 
was clearly diſtinguiſhable from the one they had 
Jan eee 4 ones 

| . A writ 
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1793. A writ of error was afterwards brought in the 
Exchequer Chamber, where the caſe was argued in 
Ganan' Hilary term 1793, by Feresford for the plaintiff in 
ein error, and Qin for the defendants:—in £aſter 
Maincar. term following, it was argued by the Sv/icitor Ge- 
neral ſor the plaintiff, and Curran and Frankland 
for the defendants; the Attorney General was heard 
in reply for the plaintiff, 
ore; When the fpecial verdict was ſtated, the 
court ſeemed to think the concluſion of it rather 
fingular, becauſe if the judgment were a bar, the 
judge ought to have told the jury fo, or nonfuited 
the plaintiffs.—It was anſwered from the bar, that 
the verdict had concluded in the ordinary way, 
but that the Court of Excheguer expreſſed a wiſh 
to have it altered, which was done by conſent. 
The parties. now offered to conſent that the verdict 
ſhould ſtand as it originally was, but the court de- 
fired- the argument to go on. | 
This day the court gave judgment. | 
Lord CLONMELIL (after ſtating the pleadings and 
the ſpectal-verdi&t). The general queſtion made by 
this ſpecial verdi& for the deciſion of the court, 
though not purely and accurately an abſtract pro- 
poſition (becauſe it refers to judgments under cer- 
tain eireumſtances of imputed incorrectneſs, upon 
which a great deal of the arguments on both ſides 
heve turned) is yet ſo nearly connected with the 
bare abſtract queſtion of, whether evidence of a 
judgment, or ſentence, or condemnation of ex- 
ciſeable goods by ſub-commiſſroners of exciſe, 
* affirmed by commiſſioners of appeal does, under 
* the laws of this kingdom, conclude as a bar to an 
action of treſpaſs brought againſt. the ſeizing 
officer, merely for taking theſe goods, which. have 
© been ſo condenined as forfeited?” that it will be 
impoſſible for me to give my opinion upon the caſe 
ſtated, without ſpeaking ſomewhat at large to this 
Abſtract propoſition. | 
1 conceive the ſubſtantial queſtion for the deter- 
mination of the court preciſely to be, © whether 
© the facts found upon the ſpecial verdict, contain 
£ . © ſuch 
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" fich a defence, as ſpecial matter given in evidence 


* 19 @ jury under the direction of an act of parliament, \ 
© as will upon this iſſue, bar the plaintiff Faction, 


«© and entitle the defendant to a verdict ?” 


21 


1793. 


Gan AN 
in error 
a ga inſi 


To ſuſtain the negative of this propoſition, that Miss ar. 


is, that it is not concluſive as a bar, and maintain 


fiſtec on by counſel concerned for the plaintiffs 
in the action may, I think, be reducible to three 
ſpecifick points, viz. fir//, want of juriſdictien in 
the ſub- commiſſioners, or exceſs of it, which means 
the ſame thing, for inaſmuch as they exceeded 
(if they did exceed) they wanted juriſdiction. 
Secandly, that admitting the ſub-commiſſioners had 
juriſdiction, yet that by their judgment, as appears 
upon the face of it, they ſo abuſed that juriſdiction, 
that the judgment is a nullity, either for fraud ap- 
parent, or inſenſibility, or inconſiſtency, or that it is 


defective, inſufficient and incertain. Thirdly, that 


admitting the two former points to be with the de- 
fendant, Gaban, yet that this being the judgment of 


the e ru cauſe of action, the arguments in- 


an inferior court, is not coneluſive, and forms no 


defence, ſo as to bar the plaintiffs action, and 


therefore that they, the Plaintiff 5, ought to have 


judgment. 
I will endeavour to diſpoſe of theſe in their 


order, the two firft points appearing to me to be 
made as ancillary to the third, in order to deprive 


the judgment of any effect whatſoever, and. alſo 


becauſe if either of the firſt points ſhall bold, the 
third, which is the main queſtion, 1s unneceſſary to 
be decided, that is, if the ſub-commiſſioners had 
no juriſdiction, or if the judgment be a nullity, 


then the queſtion as to the operation of an exiſting 
judgment given in evidence, cannot and need not 


be argued. 
Hirſt then, juriſdiction being given to ſub- com- 


miſſioners by ſtatutes creating a new judicature, it 


will be neceſſary for me to ſtate a few clauſes of the 
revenue laws paſſed in this kingdom touching this 


matter. By the act, — 15 Car. 2. c. 8. 1. { Al 
5 « A 


' 
* 
: \ 
+ BY 
| I 
* 
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«All ers, maſters, purſers, and other perſons taking 
charge of any ſhip, ſhall forfeit Iool. or be impri- 


. ſoned one year, for ſuffering goods to be diſcharged 


without paying duty.” This I mention to ſhew, 


that the maſter, who is called ſpecial proprietor, was go 


at that time in the contemplation of the legiſlature. 
The 47th ſection enaRts, ** that the ſeveral ſurveyors, 
ſearchers, waiters, and all other officers, which ſhall 
from time to time be appointed in the ſeveral ports 
&c. of this kingdom, ſhall have full power and au- 
thority to enter into any ſhip, and fearch for and 
ſeize and carry away any exciſeable goods, either 
put on board, or intended to be carried away, with- 


out due entry made, or payment of the duty of 


exciſe, and bring the ſame to the next office of 
exciſe, there to be detained. —And in caſe the ſaid 
goods and merchandize, ſo ſeized, ſhall not be 
claimed by the true and lawful owner or proprietor 
thereof,” (which I conceive to mean the ſame thing, 
confidering proprietor as another word for owner) 


or by one deputed underhis, or their hands, within 


21 days after ſeizure, the ſaid goods ſhall be ab. 


folutely forfeited and confiſcated, and ſhall and may be 


fold at the next ſale day to be appointed by the 
commiſſioners, ſub-commiſſioners, &c.” By the 
51ſt ſection, © the ſub-· commiſſioners in their reſpec- 


tive diſtricts are empowered to hear and determine 


all matters of complaint for the breaches of this 
act, upon any notice, or information, and to give 
judgment and ſentence accordingly.” —By the 54th 
tection, an appeal 1s given from ſuch judgment, 
or ſentence to the Chief Governor and Privy 
Council, or ſuch commiſſioners as they ſhall ap- 
point, who may confirm or reverſe ſuch judgment 
and ſentences, and diſcharge from priſon, perſons 
committed under ſuch ſentences, and abe all fines, 
penalties and forfeiturcs impoſed by ſuch judgments 
and ſentences. By the 59th ſection, © acceſſories 
diſcovering ſhall not only be diſcharged from any 
penalty, but receive a moiety of the forfeiture or 
| | | OD fine 
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. fine incurred by others w hoſe offence they dif- 
cover.“ 

Thus ſtan Is the act of 0 making this an 
excluſive and peculiar juriſdiction, and giving thoſe 
commiſſioners great and tranſcendant Powe pecu- 
liar to theinſelves. 

By the 33 Geo. 2. C. 10. £1602; it 10 enacted 
« that in all ſuits to be brought after the 24th of 
June 1760, againſt any revenue officer, for or con- 
cerning any matter done by him as fuch, he may 
plead not guilty, and upon that iflue he may give 
the ſpecial matter in evidence to the jury trying the 
ſame ; 14 days previous notice to be given by the 
officer of any record. to be given in evidence by 
him.” By ſection 111, © in all-caſes when a ſeizure 
ſhall be made of any goods or merchandize, and. a 
claim ſhall be tendered by the rue and lawful owner 


or proprietor thereef,” (ſtill adhering, after the lapſe of 


a.century, to the words of the act of exciſe) or by 
any perſon deputed to make ſuch claim under his; 
the owner's hand, that the perſon tendering ſuch 
claim ſhall at the foot of ſaid claim, mention ſome 
particular houſe within the diſtri where the goods, 
where notices, or ſummonſes ſhall be left or ſerved; 
and in default thereof, that the claim ſhall not be 
deemed legal, or received, but it ſhall be lawful to 
proceed to the condemnation of ſuch goods in ſuch 
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manner as by law may now be done, oo want of 


ſuch claim.” _ 
I do not remember that this clans: was Rated 1 in 


the argument; I believe it was not inſiſted upon 
before the judge at uit privs: if I had been the 
Judge at vii privs, and apprized of this clauſe, I 
ſhould have thought it my duty to call the pling, 
as in the common caſe of a nonclaim. 
By the 116th ſection, © no judgment or a 
of ſub-commiſſioners of exciſe ſhall be reverſed for 
any informality, imperfection or defect of form, 
in the information, proceedings, or judgment 


brought before or given by them,” 2 — 19 20 
8 
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Geo. 3. c. 12. ſ. I. it is enacted, after reciting that 
frauds had been committed by claimants, either by 
themſelves, or on behalf of perſons who were not 
the true and lawful owners, or perſons deputed by 
them, © that after the year 1780,” (which was four 
years before this ſeizure) any perſon claiming muſt 


ſwear, that he is true and lawful owner or proprietor, 
or that he is acquainted with the hand-writing of the 


perſon whoſe name is ſubſcribed to the deputation, 
and that he believes the perſon ſo deputing to be 
the real owner or proprietor.” 

This clauſe was mentioned, and in my apprehen- 
fion it is fatal to the claim made in this caſe, becauſe 
it is not the formulary which is preſcribed by the 
ſtatute, and the /pecia/ proprietor might have ſworn 


what he offered, and not have complied with the 
act of parliament :—the form of the affidavit ten- 


dered is ſet out in the verdict, and there is not a 


word of it correſpondent with the affidavit in the 


aàct of parliament. 


Laſtly, the 25 Geo. 3. c. 34. f. 22. (which was 


| ſhortly after the ſeizure) makes void the claim pre- 


ſcribed by the act of exciſe, and the 33d Geo. 2. 
though made by the real owner or his. deputy, 
unleſs the claimant gives ſecurity to pay coſts ; it 
proceeds then to expound the words real owner or 
proprietor, not to mean ſpecial proprietor, and it pro- 


F- viaes for the hardſhip of a foreign merchant, 


\ 


enabling, by this act, the ſpecial proprietor to claim, 
but impoſes new.conditions and annexes newguards, 
viz, * that he, the ſpecial proprictor, knows the true 
and real proprietors, where they live, obliges him 
to name the conſignee here, the place of his abode, 
and. obliges the claimant here to give ſecurity for 
the coſts.” —Theſe are the parts of the acts of par- 
liament palled in this kingdom, to which I ſhail 
have occaſion to reſort in the diflerent parts of my 
argument. OLE T's 
The firſt point made by the counſel for the plain- 
tifis' in the action, viz. want of juriſdiction, they 
| So ſupport 
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ſupport upon two grounds, Iſt, that here it does 
not appear, that Gahan was the officer authorized 
to ſeize; and 2dly, it appearing: that a claim was 
made before the ſub-commiſſioners, and the ſub- 
commiſſioners being authorized to condemn only in 
a caſe of non-claim, they inſiſt that the ſub-com- 
miſſioners condemned without juriſdiction in con- 
demning for a non- claim, where a claim had been 
tendered and refuſed to be received. To ſupport 
the firſt ground of objection, three caſes have been 
cited ; Terry v. Huntingdon, Hardt. 480. Lord 
Hale's opinion, with that of the other barons, in 
which it is laid down, that the perſon ſeizing, and 
the ſub-commiſſioners judging, muſt not exceed 
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their juriſdiction; the um doing the act, the 


place where the act is done, and the matter acted 
upon, muſt appear to have been within the authority 
given by law. — Martin v. Willsford, Cartb. 323. 


where it is adjudged that none but the officer 


authorized and in the place where he has authority 
can ſeize: and Horne v. Booſey, 2 Stra. 952. which 
ſets out by ſaying, a perſon not authorized (a per- 
bon not the proper officer) had ſeized ſome brandy, 
and it was held by Page, juſtice, at niſi privs, that 


he is as a mere ſtranger, aud liable to an action of 


pan | 
I admit the authority of theſe three caſes to ſup- 
port the poſition I have ſtated, and the anſwer to 


them is to be found on the face of the record, in 


the ſpecial verdict, and in the act of exciſe, for in 
the 47th ſection, which I have cited, the authority 
is given not only to the ſurveyor and ſearchers, but 
to ell. other officers to be appointed, and the ſpecial 
verdi& not only finds him an officer of exciſe, but 
adds, that as /uch he ſeized the goods, and it after- 
wards appears upon the face of the claim which 1s 
found, that Gaban was a ſub-commiſſioner, though 
not acting as a judge, and that he was ſurveyor ge- 
neral of the diſtrict, in which the goods were 


ſeized, and that the goods ſeized were exciſeable; 


ſo 
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1793. ſo that as to the perſon ſeizing, the matter ſeized, 
and the place where, the ſpecial verdi& does ex- 
Ganan preſsly and in terms quadrate with the requiſites 
er preſcribed by thoſe three caſes.—I ſhall have oc- 
er caſion to return to theſe caſes again, which for the 
preſent I diſmiſs, having endeavoured to ſhew, 
that neither the defendant Gahan acted without 
authority, nor the ſub-commiſſioners without ju- 
riſdiction, which was the firſt ground relied 
upon. = | | | 
che ſecond ground relied upon as ſhewing a 
want of juriſdiction is that of claim, and from an 
appearance of hardſhip upon a foreign merchant, it 
ſeems to have made a deeper impreſſion from the 
portion of argument beſtowed upon it, than upon a 
due examination of the revenue acts it deſerves.— 
It is aſſerted boldly, that here was, not only a le- 
gal claim tendered, but tendered by the perſon 
who by law was entitled to tender it.—I find no 
caſe for 130 years paſt, where the ſpecial propri- 
etor did claim as ſuch, and no uſage of that kind is 
found, though if it had it could not eſtabliſh it.— 
But I offer three anſwers to the aſſertion, one that 
ariſes from the expreſs words of two acts of parlia- 
ment, directly condemning this claim and inhibiting 
its reception ;—ſecondly, the uniform conſtruction | 
of a century upon the clauſe preſcribing a claim, 
and thirdly, a legiſlative declaration of the mean- 
ing of the words in the clauſe reſpecting claim, 
which might alone diſcharge the court from it. = 
Firſt. By the 33 Ges., 2. c. 10. f. III. which I 
have already mentioned, a claim (no matter how 
correct in every other reſpect) though tendered by 
the real owner, is. ab/o/utely void, and muſt be re- 
jected as ſuch, and judgment of condemnation pro- 
ceeded to as in caſe of non-claim, unleſs the perſon 
terdering ſuch claim, ſhall at the foot thereof men- 
tion ſome particular houſe where. notices, &c. may 
be ſerved. — I do not recollect that this clauſe was 


adverted to on either fide in the courſe of the argu- 
ment, 
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ment, and probably was not inſiſted before the 
judge ney? prius ; if it had, I believe ſo much at- 
tention would not have been beſtowed upon the 
clauſe in the act of exciſe directing the real owner 
to claim; nor would it have been neceſſary to have 
argued that point, if this defect, which I conceive 


to be fatal to the claim, had been pointed out: 


—The act is a very comprehenſive one; it 


was a compilation of the late Mr. Tiſdall in the. 


year 1759, and a clauſe of this kind might well 
have eſcaped the moſt vigilant at ne prius. The 
claim made in this caſe is found in hæc verba ; the 
whole of its context is ſet out; not a word of this 
annexation, which the ſtatute preſcribes as neceſſary 
to give. it exiſtence, appears upon the face of it. 
Nothing can be more imperative than the act of 
parliament declaring that the claim ſhall be re- 
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jected and conſidered as no claim, unleſs at- 


tended with this annexation at the foot of it. 


The ſecond defect which condemns the claim is, 
that which ariſes from the aftidavit preſcribed by 


the 19 and 20 Geo. 3. c. 12. making it neceſſary for 
the claimant to ſwear, that he is real owner, or 1s 
acquainted with the hand-writing of the perſon ſub- 


ſcribing the deputation.— This objection was men- 
tioned in the argument: the claim and form of an 


affidavit tendered are both found ſpecially, and un- 
leſs I am altogether miſtaken, either of theſe de- 
tes, certainly the firſt, juſtifies the rejection of 


the claim: but upon the ſuppoſition that it was 


neceſſary to conſider the queſtion, whether the ſpe- 


' cal proprietor was to be conſidered as real owner 


(though in my opinion I am not driven to that, 
ſtanding as I do upon the former ſpecial defects) 


yet I 1acline to think the act of exciſe never meant 


to permit the maſter or eſſential proprietor to claim. 


I ſtated the clauſe in this act which mentions the 


maſter, or other perſon taking charge, which ſhews 
the legiſlature had them before their minds at the 
time, and yet they paſs over the maſter or other 
ſpecial proprietor, and when the act inſiſts vu a 

claim, 
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claim, it uſes words, which- in common parlance 


are oppoſed to a ſpecial proprietor, vix. true and 
lawful owner.” —It might as eafily have ſaid; 
* ſpecial proprietor,” or maſter,” © purſer,” or 
© other perſon taking charge,” or have added, 


© the true and lawful owner, or any perſon on his 


* behalf.” No, it ſays, © real owner or any per- 
* ſon deputed by the true and lawful proprietor” 
—80 that by declaring that the real owner ſhall 
depute ſome perſon, that deputation ſeems to ſhew, 
that the ſpecial proprietor was not intended to be 
the perſon to make the claim; for making the de- 
putation would be unneceſſary, if the maſter, as 
ſpecial proprietor, was to be the perſon, he being 
always preſent in the country where the goods were 
ſeized. | „„ 

By the 33 Geo. 2. when a new requiſite is an- 
nexed to the claim, viz. the houſe where the notices 
are to be left, after the practice and exerciſe of this 
law for a century, the laſt ſtatute repeats the very 
words of the former, viz. © the true and lawful 
* owner, or the deputy under the owner's hand :''— 
It does not add © or maſter, captain, or ſpecial pro- 
** Prietor,” though it impoſes a'taſk which the fo- 
reign owner could not by poſſibility comply with, 
v1z, the mentioning the houſe where notices were to 
be ſerved. This impoſſibility of the foreign own- 
er's being able to annex to the claim the houſe in 
this country, in the neighbourhood of the exciſe 
where the notice could be ſerved, may be objected 
to ſhew the legiſlature meant the ſpecial proprietor : 
—But the anſwer is obvious, the perſon deputed 
might do it, or the owner's conſignee here, and 
that anſwers the objection, which the counſel for the 
plaintiffs below preſs moſt, viz. the cruelty and in- 
juſtice of not receiving the claim of a maſter of the 


veſſel made on behalf of the foreign merchant, his 


employer; for the anſwer is obvious, it is neither 
cruel nor unjuſt; 1ſt, becauſe if the foreign mer- 
chant be a fair trader, the goods muſt be preſumed 
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to be the property of his correſpondent and con- 


ſignee here, and not of the foreign conſignor; or if 


the foreign merchant has no correſpondent here, it 


is as eaſy for him to execute a power of attorney or 


deputation to his maſter, or captain of a ſhip, as to 
execute a charter- party, and therefore when the 
33 Geb. 2. annexed a new effential to the claim, viz. 
the houſe for poſting notices in the neighbourhood 
of the cuſtom houſe, where the goods were ſeized, 
the ſtatute preſumed the goods to belong to ſome 
perſon here, or that the maſter had a depu- 
tation from the owner. to claim, if the ſhip were 
ſeized. > | X | 

With the ſame view did the 19 and 20 Geo. 3. 
inſiſt, that as frauds were committed by perſons 
claiming on behalf of others, the perſon who ſhould 
thereafter claim ſhall ſwear, that he is 7rue and laws- 
ful owner, or that he 1s acquainted with the hand- 
writing of the owner, who deputes another to claim 


for him. Could the captain 1n this caſe have made 


that oath ?—He could not; he therefore offered 
another 'oath, which was very properly rejected. 
Could the miſter have been proſecuted for perjury 
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under that ſtatute, if he bad ſworn an affidavit dif-. 


ferent from that, the formula of which was pre- 
ſcribed? He could not: — Beſides what the maſter 
offered to ſwear, was not a word of it what the ſta- 


perly rejected as was the claim. | 


It is obſervable tht no caſe has been cited, as 


determined either in England or Ireland, where the 
claim of a ſpecial proprietor has been received un- 
der the revenue laws, and to compare the maſter 
to a carrier is a falſe and deluſive analogy ; for what 
a ſpecial act of parliament preſcribes to be done by 
the real owner cannot be performed by the ſpecial 


proprietor, the act intending to exclude the ſpecial ' 


proprietor'; it then comes to this abſurdity, that 
becauſe the: ſtatutes have excluded the ſpecial pro- 
| | | 5 - prietor, 


tute required; the oath. offered was therefore pro- 
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prietor, he has therefore, as ſpecial proprietor, a a 
right to claim. | | 5 P 
Again, as to the 25th Geo. 3. permitting the maſ- 
ter of a foreign merchant to claim, it not only de- 
clares what the law was, and how it was conſtrued, 
inhibiting theretofore the ſpecial proprietor to 
claim, but when it permits him to claim, it an- 
nexes a new condition, viz. that he ſhall give ſe- 
curity for coſts. If it be objected, that this, being 
an ex poſt facto law, can have no influence upon the 
caſe, I anſwer, the only uſe I make of the law 
paſſed in the 25th of the king 1s, to ſhew a le- 
giſlative declaration of what was the meaning of 


words in prior ſtatutes. But I reſt not upon this; 


I rely upon it, that the claim is eſſentially defect - 
ive and forbidden to be received by two ſtatutes 
paſſed prior to the ſeizure here. Indeed the very ob- 
jection, that the ſub-commiſhoners did not do right 
in not receiving the claim, admits the juriſdiction, 
but complains that it was abuſed. = 
Having, as I conceive, clearly eſtabliſhed the 
authority of the ſeizing officer, and the juriſdiction 
of the ſub-commiſhoners to condemn: for want of 
claim, I come to the ſecond point made by the 
counſel of the plaintiffs in the action, viz. that the 
judgment is a nullity. It has been called an abe- 
minab!e ſpecimen of blundering partiality, and in- 
conſiſtent nonſenſe :—two judgments pronounced 
on one day, the firſt called conditional, and ſu p- 
poſed to be 21 days before the latter, all in the face 
of juſtice, decency, and truth. . 
The facts found, with a little attention to the re- 
venue ſtatutes, will be a full anſwer to theſe accu- 
mulated objections. The goods are found to have 
been ſeized on the 2d of February, and a note of the 
ſeizure filed in the cuſtom houſe on that day, which 
note is found in hac verba, and contains every ma- 
terial ingredient of the charge; the information is 
found to have been filed on the 23d of February, 
and the judgments are dated the 24th of March. 
SR Ge By 
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By the 47th ſection of the act of exciſe, the goods 
| ſeized are abſolutely forfeited if not claimed within 
21 days after ſeizure. The ſeizing note I take to 
be, in a caſe of nonclaim, a ſufficient memorial to 
ground the condemnation and fale upon ; and it is 
notorious, that when Lord Chief Fuſtice CaulrTEID 
was Attorney General, he never ſuffered any other 
information to be filed, and the information in this 
caſe filed 21 days after the ſeizure and nonclaim 
certainly cannot vitiate the condemnation :—the 
conditional word which has been improperly attri- 
buted to the judgment, is part of the information ; 
the whole of the information is a mere recital of the 


fact, a ſort of record of it, and the judgment is a 


general ſentence of condemnation. | 
But ſuppoſe there was no date whatever to the in- 


formation, the judgment is on the 24th of March, 


fix weeks after the ſeizure :—Suppoſe the judgment 
had no date, it appears to be ſubſequent to the infor- 
mation filed the 23d of February, 21 days after the 
ſeizure, neither therefore will vitiate. 1 

To aſſign a reaſon for the judgment in the judg- 
ment itſelf may not be wiſe, nor is it neceſſary; but 


here it was the true reaſon, nonclaim; a general ſen- 


tence of condemnation follows, which is clear and 
intelligible, and affirmed by the commiſſioners of 
appeal, to whom the maſter appealed, and to whoſe 
authority and juriſdiction he ſubmitted. Two caſes 


were cited from 1 Burr. 397, and 474, to ſhew that 


fraud will invalidate a judgment in a court of law. 


J admit it, but here I ſee no trace of fraud in the 


judgment. 

The 51ſt ſection in the act of exciſe giving juriſ- 
dliction to the ſub- commiſſioners to hear and deter- 
mine, contains no expreſſion, that requires a form 


of pleading, for it ſays, they may upon any notice, 


or information hear and determine complaints; and 
the 33 Geo. 2. c. Io. ſ. 116, enacts that no ſentence 
or judgment of the ſub-commiſſioners ſhall be re- 
verſed for any informality, imperfection, or defect 
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in form either in the information, proceedings, or 


judgment. Something critical was faid as to the 
word thereof, or hereof from the date hereof, which 
after I have ſtated the above clauſe, I think, de- 


Maingay. ſerves no other anſwer. | 


Third point. 


There is no pretence of fraud; Gaban did not 
ſign the judgment, and it is not pretended that the 


commiſſioners of appeal are intereſted, nor are the 


ſub-commiſhoners for any thing appearing upon the 


face of the judgment, and as to drawing a pen over 


, 


one of them, that cannot vitiate. 


Here then is, as I conceive, a fair and legal Jadg- | 
8 


ment of condemnation, or confiſcation of go 

ſeized by the proper officer, and not claimed, which 
judgment is dated one month after the law declares 
them forfeited: the judgment pronounced by per- 
ſons made competent judges by ſtatute, and affirmed 
by judges to whom the party, who complained, ap- 
pealed, to whole juriſdiction, which is ſpecially 
found, the appellant ſubmitted, and whom the legi- 


ſlature has thought proper to make ltimi judicatoret 


as to revenue ſuits, 1 
I now aſſume it as admitted, that there is an ex- 


iſting judgment by a competent court, upon a mat- 
ter within their juriſdiction, deciding ultimate- 
1 the parties upon the matter before 
em. 3 | | 9 
The third queſtion, and that made by the ſpecial 
verdict in this caſe, upon a ſpecial concluſion ſub- 
mitted to the court is, What operation that judg- 
„ ment ſhall have when given in evidence by the 
** revenue ſeizing officer, in an action of treſpaſs 
* brought againſt the officer merely for taking and 
* detaining the fame goods?“ And although Mr. 
Curran, concerned for the plajntiffs below, ſeemed 
to give up the point, and admit that the judgment 
was concluſive to bar the plaintiffs, and therefore 


inſiſted upon the other points of the. caſe, urging 


that a jury cannot find evidence, and therefore that 


a venire de novo dught to iſſue, yet 1 ſhall. conſider 


the | 


Tun av” law ay © wn as 
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the matter fairly before the court and the men- 
ing of the. jury to be ſubſtantially expreſſed thus 
that if the facts found amount to a juſtification 
of the defendant below, and a bar to the plaintiffs, 
then they find for the defendant, otherwiſe for the 
plaintiffs. If the ſentence be conſidered as a bar, 
the parties would be fent to further litigation for tis 
good purpoſe. 3 5 
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This - point is of general and great cbomrern, as. 


upon the determination of it one way deprnds the 


execution and efficacy of all the exciſe laws from 
the 14 and 15 Car. g. to the preſent day, and alfs. 


the execution of many other laws, and the exiſtence 
of judicatures determining. upon life, liberty, and 


every ſpecies of the moſt valuable property. On 
the other hand, if the law be ſettled. otherwiſe, 


upon unſhaken principles, and unqueſtioned au- 


thorities, the judgments of inferior or exeluſive 


Jjuriſdictions muſt ſubmit to ſuch treatment ab they 
may be fated to receive, according to the uncertain 


and occaſional value which may be ſet upon them 
in collateral. actions, inſtituted. for the pufpoſe of 


over-hauling the ſubject matter determined upon by 
' thoſe judieatures, however undiſputed theif ebm - 
petency. | | 


A judgment by nonclaim is as old as the law ; | 


nonelaim for a year and a day gave a property in 
wreck to the King, the moſt pitiable and com- 


paſhonate of all caſes, and. againſt the innocent 


and unfortunate foreign trader, or ruined ſubjeRt. 


—By the ſtat. 18 Faw, 1. de modo levandi fines, 


which was an. afirmance of the comtnon law, 4 


fihe with nonclaim for a year and a day Was an 


abfoltite and à flat bar, which required the ſtat. 34 


Ed. g. to repeal it; a defire to do individual juſtiee, 
and prefer it to ſtability aud quiet, invited 10 this 
laſt law, but it was found unwiſe and unſaſe; ane 
the ſtat. of Hen. J. repealed it. I ſtate not this 
from affeQation, but becauſe it fuxniſhes.# found 
topick of argument in this caſe, to ſhew that a 
| | judgment 
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judgment for default of claim forms as ſtrong 2 | 
bar as any other in the law, whilſt it exifts, is not 


ſiſtance, as I ſhall ſhew- hereafter; to the action in 
, ion 7. 4 . 

Alin v. Parkinſon, 2 Bur. 668. That was an 
action of treſpaſs for meſne rates, and it was held 
by all the judges in England, that a judgment by 
default againft the caſual ejector is a conclufive bar 
to the tenant, who cannot controvert the fitle, which 
was the ſubject matter of it: that judgment by de- 
fault is equal to a judgment by verdict, and though 
the defendant is no party to that judgment, yet as 
he might have been a party, having had notice, he 
is concluded by that judgment, upon an action of 
treſpaſs brought againſt him afterwards, either by 
the plaintiff. or his leſſor, for meſne profits. It 
may be faid the ejectment is a fiction, calculated to 
try the merits of a title to land I anſwer that 
does. not weaken the purpoſes for which I cite it, 
which is merely to ſhew, that a judgment by de- 
fault ſhall as to the ſubje& matter of it, bar the 
perſon to be affected by it, in another action, 
though not for the fame thing, nor abſolutely be- 
tween the fame parties, but that it acts as a bar or 
eſtoppel as to what it imports, which is going infi- 
nitely farther-than the prefent caſe, where it is the 
judgment of a. competent court, actually upon the 
right to the ſame thing, and virtually between the 
ſame parties, brought again into conteſt, by ſeeking 


_ redreſs in another mode. So in the ejectment caſe, 


the plaintiff and caſual ejector are the actors in the 
ejectnient, yet the leſſor of the plaintiff, and the 
tenant, are the parties intereſted :—As here, though 
Roger Coleman is the fuppoſed proſecutor, and the 
ſpecial proprietor is the petitioner in the appeal, 
yet the queſtion decided is between the Matngays, 
the real owners, and Gahan, the defendant; and 
the. queſtion decided upon directly and finally by 
the ſub-commiſſioners, and affirmed by the judg- 
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ment of the commiſſioners of appeal, was upon the 
right to and property in the goods, and by neceſ- 
fary inevitable concluſion, upon the merits of the 
queſtion in the action of treſpaſs; for no treſpaſs, 
but the mere taking being complained of, if the 
goods were not the plaintiffs' goods, the plaintiffs 
were not injured by the taking. ek rn 

I have mentioned one. caſe rather as analogous. 
to the preſent caſe, but which is the opinion of 
the Twelve Judges of England as to thoſe points.— 


The next caſe I ſhall collect a general principle 


from, and is nearer to the. preſent point, and of 
equal authority; it is the opinion of all the judges 
of England, in the Dutcheſs. of King ſton's caſe, 


Hargr. St. Tr. 11 vol. 261-2. delivered by Lord 
Chief Fuftice Des Grey... © From the variety of 


caſes,” ſays his Lordſhip, relative to judg- 


„ments being given in evidence in civil ſuits, 


* theſe two deductions ſeem to follow, as generally 
* true; 1ſt, That the judgment of a court of 
* concurrent. juriſdiction, direftly upon the point, is, 
* as a plea a bar, or as evidence concluſive, be- 
„ tween the ſame parties, upon the ſame matter, 
directly in queſtion in another court. zd. That 
* the judgment ot a court of excluſive juriſdiction 
directly upon the point is, in like manner, con- 
cluſive upon the ſame matter, between the ſame 
“parties, coming incidentally in queſtion in another 
court for a different purpoſe, - But neither the 


“judgment of a concurrent or . excluſive juriſ- 


* diction is evidence of any matter which came 
* collaterally in queſtion, though within their ju- 
* riſdiftion, nor 5f any matter incidentally cogni- 
zahle; nor of any matter to be inferred by ar- 


* gument. from the judgment.“ — The evidence 


ſtated in the laſt diviſion is not admiſſible, but in 


the two former, where it is admiſſible, it is conclu- 


ſive.— And therefore where, in civil caſes, the 
common law courts found the queſtion of marriage 


direetly determined by the eecleſiaſtical courts, they 
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received the ſentence, though not as a plea, yet as 
proof of the fact, it being au authority accredited 
in a judicial proceeding by a court of competent 


juriſdiction,” though not à court of record. 


upon the ſame principles and ſubject to the ſame 
rules, by which they admit the acts of other courts 
—not the ſuperior courts only.—Hence a ſentence 
of nullity, and a ſentence of athrmance of a mar- 
riage have been received as conclufruve evidence on 
a queſtion. of legitimacy, ariſing incidentally upon 
a Claim to a real eſtate. —The principle avowed is, 
that whatever judgment diveits the property; will 
bar the action of 7rover, or treſpaſs; and it is ad- 


mitted here that the ſentence has for ever diveſted 


the goods out of the proprietor. . A ſentence in a 
cauſe of jactitation has been received upon a trial 
in ejectment, as evidence againſt a marriage, and 
in like manner 1a perſonal actions immediately 
founded upon a ſuppoſed marriage, with ſeveral 
other inſtances. of the ſame kind. | 
Tbe next caſe I refer to, is that of Scott v. Shear- 
man, 2 Al. rep: 977. in which L. Ch. Juſtice Dx 
Gaeyr, Sir Wm. Blackſtone, and the whole Court of 
Common Pleas, upon great confideration con- 
curred :—It was an action of freſpaſt, as this is, 
againſt revenue officers; upon not guilty pleaded, 
the defendants gave in evidence a copy of the re- 
cord of condemnation of the ſame govds, in the 
Exchequer, I admit, and that they were lodged in 
the King's ſtores, and the principal queſtion was, 
*-whether the condemnation in the Exchequer was 
cancluſiue evidence to the jury in an action of Tre/ 


aſs, for ſeizing the goods condemned?“ — The 


whole: court agreed it was, and Blackftonc's reaſons 
were, that the right of the crown to the goods was 
concluſive as well in perſonam, as in rem, even upon a 
judgment by default, againſt all the world, and that 
this action will not lie, © 1ft.. becauſe of the im- 
i plicit eredit, which the law gives to any judg- 
ment.“ — I admit he ſays, © in à court of record, 

E having 
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having competent jurifdiction of the fabje& matter, 
the words © having competent juriſdiction, ſeem 
odd after * conrt of record,” and there is not a 
word of court of record in the Dutcheſs of King- 
flon's eaſe ; all the courts there mentioned are not 
of record :—having competent - juriſdiction is the 
true reaſon; © in the Exchequer, the juriſdiction 
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is not only competent, but ſle and exc/ufeve,” 


It would be nugatory,” fays he, to debar the 
plaintiff from recovering diredilß the goods con- 
demned, if he be allowed to recover -b/iquely da- 
mages equivalent io their value.” The ſecond 
reaſon is, © that the property of the goods being 
charged and irrevocably veſted in the owner by 
the judgment of condemnation, it follows as a 
e neceſſary conſequence, that neither ireſpaſ nor 
* zrover can be maintained for taking them in an 
© orderly manner, for the condenmation has a 
© retrofpeR to the time of the ſeizure; the goods 
© were therefore at the time of the ſeizure; the 
as in his declaration he has neceſſarily declared 


© them to be ; ſince neither treſpaſs, nor traver will h 


© he for the taking of goods, unleſs at the time of 
© the taking the property was in the plaintiff” 
It is not denied, not even attempted to be denied; 
that the goods here are irrevocably diveſted out of 
_ the plaintiffs by this adjudication of the commiſ- 
' froners, affirmed by the commiſſioners of appeal, 


from which there is no writ of error, no cerliorari, 
not even à prohibition will go; that has been de- 


termined by the Excbeguer here: the goods are as 
completely diveſted out of the party as they can by 
the judgment of the Exchequer. —See how Mr. 
Juſtice B/ackfone fapports his opinien; he cites a 
caſe from Kerlaway 68. The King's officer had 
feized a deodand; an inquiſition found a year after 
was held conclufive evidence to bar a plaintiff in 
treſpaſs brought to recover damages for the deadand; 
and a caſe of ſugitive's goods is cited as a ſtrong 
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inſtance to ſhew how concluſive the law eſteems the 
judgment of forfeiture to be, when pronounced by 
a legal and competent tribunal; arid what was the 
legal and competent tribunal in the caſe cited;— 
it was the coroner's inqueſt; which though a jury 
ſhould afterwards acquit the fugitive of the felony 
and flight, the verdi& as to the flight is void, 
Carth. 323, Martin v. Wilsford: and Blackflone 
cites this caſe to ſhew that after condemnation in 
the Exchequer for a ſeizure forfeited, the property 
of ſuch goods is diveſted from the right owner, and 
neither treſpaſs nor trover will lie for the proprietor 
againſt the perſon who ſeized. them:—that I take 
to be in point in this caſe to defeat the plaintiff's 
claim. in every reſpect, except that the caſe here 
was not determined in a court of record. That 
caſe came on upon a demurrer, and the plea was a 
ſpecial juſtification to an action of treſpaſs, and the 
court all ſay, it hath been always held, that after 
gudgment upon an information for a ſeizure of goods 
for the King, the-property of thoſe goods is thereby 
altered, ſo as neither trover nor treſpaſs will lie. 
The Chief Baron Ward in that caſe made a diſ- 


tinction, that in trover the judgment may be given 


in evidence upon the general iſſue, but muſt be 
pleaded in treſpaſs; but by. 33 Geo. 2. upon the 
general iſſue in all ſuits againſt the revenue officer, 
the judgment may be given as ſpecial matter in 
evidence to the jury, and Blackſtone farther ſays, 
it is not reaſonable, that a judgment ſhould be ſub- 
vetted by a collateral action; and he cites another 
caſe, where it is held, that if a ſtranger claim pro- 
perty on the information, and a forfeiture be found 
upon the trial by the condemnation, the property 
1s altered againſt the right owner, though he be not 
the claimant on record. He cites alſo the caſe of 
Fanderburgh v. Blake, Hardr. 194, in which Hale 
ſays ſuch a collateral action ſhould not be allowed 
to blow of the judgment of condemnation by a 

„„ IE fide. 
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ſide wind; which would be the caſe upon every 1793. 
condemaation by commiſſioners of exciſe. 
- * WM Bainbridge v. Bates, Sir T. Raym. 337. it is Gan 
ſtated, that by the ſtatute 23 Hen. 8. concerning ee 
ſewers, the at may juſtify the taking by virtue Maine av," 
of the- commiſſion of lewers.—Now if the adjudi-, 
cation of a commiſſion of ſewers be a ſuificient bar 
in pleading, and that by the 33. Geo. 2. ſuch juſtifi- 
cation may be given in evidence, it is in my ap- 
prehenſion concluſive, that the judgment of an in- 
ferior juriſdiction may be given in evidence ſo as * 
bar the plaintiff 2 in an action of treſpaſs. '' 
Carth. 346, Fuller v. Fotch, which was in 7 N. "ny 
ſeems ſtrong to the ſame point :—it was an action of 
treſpaſs againſt commiſſioners of exciſe and their 
under officers, for taking the plaintiff's money by 
virtue of their warrant upon a judgment given by . 
them. upon an information given againſt him for an 
offence againſt 3 & 4 V. — M. an exciſe law, and 
the money was taken for the forfeiture given by 
the ſtatute : the defendant pleaded the general 
iſſue, and gave in evidence this information, judg- 
ment and warrant. It oy objected on behalf of 
the plaintiff, that this judgment was not perempiory, 
that. is; concluſive; but Holt held that if the com- 
miſfioners had intermeddled with a thing out of 
their jquriſdiction, that may be given in evidence 
upon this action, becauſe all had been coram non 
Jugice : but it, is otherwiſe if they are only miſtaken 
in their judgment on a matter within their conu- 
farce, for that is not enquireable otherwiſe than 
upon an appeal; 4 Virtiori, it cannot be admitted if 
they have not erred, and the book refers to Hardr. 
478. Papillon v. Bauen and others. It was an 
action of trover for goods. and upon a ſpecial ver- 
dict, the queſtion was, whether the validity of the 
judgment of commiſſioners of exciſe. might after- 
wards be. drawn in queſtion by an action in a court 
of common law, to. make the officer chargeable : 


the caſe . was before Halt, Chief Baron, and his 
OY 1 


— 
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1593. brethren; and it being objected for the plaintiff 
in the ation, that it would be hard that the party 
Saen ſhould be bound as to his property, without a trial 
oe by jury, it was anſwered, it is by act of partiament 
Maingar. which has appointed them and marked out their 
| _ junifdigtion—the aA ought 10 be purfued, and it 
makes proviſion againft undue judgments given by 
commiſſioners, and empowers the party to appeal.— 
The next cafe, Hardr. 480, Terry v. Huntingdun, 
is alſo trover for goods ſeized by warrant of the 
commiſfioners of exciſe under 12 Car. 2: The 
queſtion was, whether the validity of the judgment 
may be drawn in queſtion again by an action in the 
court of common law, fo as to make the officer 
chargeable, which, ſays Serjeant Hardraſe was in 
effe& the fame point with that in the foregoing. 
Harte, Chi, Baron, and his brethren put the point 
upon the. queſtign of jpurifdition; if the commil- 
ſioners exeeed their juriſdiction, then their judg- 
mant is no eſtoppel; if they do exceed, then all is 
cargm non judice, and the owner is not barred by it. 
Hargr. Tr. © Next comes the caſe of Roberis v. Fortunc, as 
ſtated by a very learned and able compiler, as well 
ag a very conſiderable lawyer, Mr. Hangrave, to. 
whole labours the Profefiion are much indebted: 
Tbat cafe was before Lord Chief Fufice Lie, in 
1742, and is directly in point to ſhew that a judg- 
ment by: any competent juriſdiction is a eomplete 
bar to a collateral action. That was an action ef 
trover againſt a revenue officer for the vahe of 
goods that he had feized, and were condemaed by 
the commiſſioners of exciſe : upon the production 
of the condemnation, Chief Fu/tice' LHR, a great 
lawyer, ſaid there is ho more in this than the com- 
mon cafe, that courts of law pay ſuch Usferencs to 
the judgments of each other in matters within their 
Juriſciction, that the firſt determination by a proper 
authority ought, to. prevail; deſtroying all diſtine- 
tion between the counts or judicalures which. de- 
* 8 P 
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termine, but that of competeney to determine upon 
the matter before them. 
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The two cafes referred to by Mr. Hargrove, one GAHAN 


FB before Lord Chief Fuftice Txemy, the other befdre 


Lars Chief Ju ſtice Pratt, were ſentences of infe- Maar. 


rier jurifdictions. In Lane v. Heil, the ſentence of 
A court martial was reeeived as conchefive evidence 


in an action of wrefpafs, and in the other, Mandy v. 


Fur gon, Stra. 481. a certificate by commuſſioners 
for ſettling army accounts, conftituted under an act 
of parhament for that purpoſe, was confidered as 
coneluſive evidence of the right, and no evidence 
would be received againſt it. Theſe cafes are cited 
with much modefty and temper as oppaſing the next 
cafe, by Mr. Hargrave, but as ſupporting the ge- 
neral principles laid down by Lord Chi, Fu fie 
Ds Gary, in the Dutcheſs. of Kingficn's caſe, by the 


ſame Chief Juſtice in Scait v. SSE, by Lord 
95 125 Crit PRATT, by Led Chief Jui Lis, 
5 ord Chi .Fu/tice Hort, wy Lard Chi Baran 
Wa by Lord Chief Jiiss TaupY, and by Load 
Chief Baron Haut and his brethern, and as it is 
_ by Lord Maxs DID im Diaon v. Gack, a caſe 


not yet printed, and which, I bave not ſeen z to- 
confront and qverthrow all which ſtarts up the caſe 
of Henfhazo v. Pleaſance, 2 Nl. Reg. 1174. ta which 


upon a motion for a new trial, and to fet aſiade a 
verdict, had before Sr WX. RA es TONE, for 3 


miſchrection, for having left (upon che trial of an 


action of teſpafa brought againſt a revenue officer 


fox the value .os 3 — the fentence: of 


condemnation. by eommiſſioners of exciſe, offered 


as eanclufive evidence to. bar the mintiff— po, 


J fay, hawing leſt u as 2 fact, under all ira eincum- | 
ſtances, to the jury to conſtder what weight. it 


ought tõ have; and they found, as they always: wilt 
in fach caſes, fox the > hainviff >—ethng the jury ir 
would} have been conchiiwe if it had been in the 
Hache auen, bus that it was nos fo as * 

tion of 3 of — 


in exrax 
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It is with great reluctance I attempt to cheapen 
the authority of ſuch a claſſical authority as Sir 
WIILIAM BLACKSTONE, and ſo greatly diſtinguiſhed 
a Judge as Lord Chief Juſtice Dx GREY : —there- 


Marte. fore. I wiſrrather to oppoſe them to themſelves, as 
Lor: Chief. Fuftice WiIIEs did Lord Cokk, by 


citing him againſt himſelf:— I fay therefore, firſt, 


that this cafe is not determined in the moſt ſolemn 
way to aſcertain the point of law. It came before 
the court upon an application for a new trial, where 


if ſubſtantial juſtice has been done, the court in 


their diſcretion will not ſet aſide the verdict, 
though in ſome inſtances againſt law, nor will they - 


2 


take pains to aſſiſt a very hard, or unconſcionable 


caſe, as that eaſe may have appeared to them. 


But this J venture to ſay, that there is not a ſen- 


tence in that caſe which does not ſeem to tremble 


for itſelf.— The evidence is, that the goods ſeized. 
were ſupp?/ed to be irregularly lodged the day on 
which the revenue  oficers came to the plaintiff's 
ſhop (who: was a tallow-chandler) : they ſeized the 


ſoap lying openly in his cellar, which was an en- 


tered ' place for making candles, and which the 
officers viſited twice and ſometimes oftener each 
day :—the- plaintiff had left off ſoap-boiling two 


days before; it lay open all Monday, and was 


ſeized and carried off on Tueſday 25th: of Fe- 


bruar;;—on the 26th an information was filed :— 


Henſhaw: brought his action on the 28th—the reve- 


 nue. ſolicitor preſſed for a determination of the 


commiſhoners on the I3zth of May, in order, as 
the Judge ſays, to get the art of the action, 
which was to be tried the next day; he could not 


have uſed that expreſſion, unleſs he thought the 


judgment would have operated againſt the action: 1 


the commiſſioners convicted the plaintiff in 1o0l. 


penalty, and reduced the fine to 40s. but the ſoap 


was forfeited. —Lord Ch. F. De GREy, is reported 


to have referred to Scott v. Shcarman, aſſigning as a 
reaſon for that determination, that the Eucheguer 


condemnation 
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condemnation was concluſive as the King's ſupreme 


revenue court, — Not a word of ſupreme court of. 
revenue occurs in the reaſons aſſigned in that caſe ;. 
—the implicit credit which is due to a court of 
record, having competent. authority is the ' reaſon. 


aſſigned (though the principle is not confined to 


' courts of record only, but extends to courts mar- 


tial, and a coroner's inqueſt) and it is added, that 
condemnations by the board of exciſe never were 
ſuppoſed to be final to a jury at common law, 
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though all theſe caſes contradicted the aflertion, 


and no anſwer was attempted to be given to them. 
The caſe of Henſbetv v. Pleaſance, might have been 


a hard one. againſt the plaintiff, but the Judge's 


direction to the jury was not ſupported by one de- 


termination at Ni Prius, or in the Court of Com- 


mon Pleas, and the caſe has been condemned from 
the hour it was publiſned, and it has helped to 


bring difcredit upon the reporter: the late Lord 
LirroRD, an excellent lawyer, condemned it, and 
it gives up all the principles of the Dutcheſs of 


Kingſton's caſe. N e ee, 
It is objected here, that the condemnation is not 
concluſive becauſe this is not a court of record :—. 


all thoſe mentioned by Lord Ch. F. Dx Grey. are 


not of record; there are courts of record that are 


inferior courts; the power of fining and impri- . 
ſoning, which diſtinguiſhes a court of record, has 
nothing to do with the authority ariſing from deter- 


minations by competent juriſdictions. None of the 
eccleſiaſtical, admiralty or military juriſdictions 


are courts of record, and yet their adjudications 
are concluſive evidence, as in Groenvelt v. Burwell, 
1 Ld. Raym. 467, Lord Ho lr held that the judg- 


ment by cenſors of the college of Phyſicians is not 


traverſable.' VFC 83 
It is ſaid that the judgment of courts only which. 


are. coeval with the conſtitution are concluſive. 
The aſſertion is not law. The preſent court which 


we fit in to reverſe the judgment of a cqurt of 


record 
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record is in its preſent form conſtituted by an act 
George 2. (a) though in another ſhape as old as 
Edward 3. | | | 

It is objected, that it is the implicit credit given 


Mild Av. to courts of record which makes them concluſive ; 


the anſwer is, no; for the conftitutton does not 
give them implicit credit, nor does it fuppofe them 
infallible, by giving writs of error from their 


jucdgments; the conſtitution is jealous of them — 


No writ of error lies from the ſentence of com- 
miſſioners of appeal, and upon the authority of the 
Ning v. Wbitebread, Doug. 530, it is held by Lord 
MaAxsrIgID, that a certiarari will not lie to remove 
a conviction by commiſſioners of exciſe, and a 
prohibition was refuſed by the Exchequer in this 
kingdam to forbid them proceeding where they 
were competent (C). a . . 
One other objection I remember, that though 
the jugment would bar in trover, it will not in 
treſpaſe : this was treated with ſufficient ſlight by 
Mr. Attorney General, neither principles nor antho- 
rities juſtify the diſtinction, and I fhould not re- 
peat it, but that it is an admiſſion, that the judg- 
ment is a bar againft a perſonal action grounded on 
a tor!, and gives up all the other arguments arifing 
from the refpe& due to courts of record, or courts 
as ancient as the conſtitution ; it reſts upon a diſ- 
tinction which the caſes have not made between the 
two actions, gs a bar, and condemns itſelf. | 
It is admitted, that the plaintiff's attempt is, 
after 130 years exercife of the act of exeiſe, the 
firſt attempt, and that here the eaſe is altogether 
aew.—lt is faid, that this is a judgment of ſtate 
neceffity, and therefore it ought not to bind, or be 


_ conclufive—lI ſay, therefore, it ought to be conelu- 


hve: it is vain to admit the neceſſity and refuſe the 
remedy : to admit the neceſſity, and that an ad of 

| | 5 b Parliament 
(4) 1 Geo. 2. e. 1). ſ. 3. (5) Fern and deri x. 82. 
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parliament paſſed upon it, and yet attempt to diſ. 


credit the act of parliament, is in my mind to admit 
the evil and refuſe the cure, which the legiſlature 
directed you to adopt. What was the expreſſion 
of Ch. J. Taxes, in Sir Vm. Courtney v. Bowers in 
1699 ?—upon an action of treſpaſs to ſhew that 
wreck was ſubjet to duty ;—theſe acts of parlia- 
ment, ſpeaking of the exciſe, receive' a large and 
- favourable conſtruction (c). I do not go fo far as 
that they paſſed for the ſupport of the ſtate, for 
the ſuppreſſion of fraud and encouragement of the 
fair trader What would be the conſequence, if 


judgments not appealed from and decided ulti- 


mately, ſhould come before a jury, vilified with 
the imputation of imbecility, and corruption, and 
intereſt ?—it would be a repcal of thoſe laws; the 
jury would do as they did before BracksTonr, 
hold the judgment in ſuch diſgrace that it would be 
a mockery to offer it. N . 
See whether this be a hard caſe, that a court 


ſhould lean againſt a defendant ; the a& of exciſe. 


found it neceſſary to take the officers under its pro- 
tection; ſo did 33 Geo. 2.—Rewards are given to 


accomplices for ſuch goods as they ſhall diſcover— 


Why was that neceſfary? becauſe the ſituation of 
the officers required the protection of the law and 
encouragement to do their duty; and therefore they 
ſhould be protected, while they keep within the 
orbit of their authority. I wiſh not to extend 
their authority; but 1 love the trial by jury fo 
much, that I would not tempt their integrity by 


bringing before them vulgar prejudices to warp 


their judgment.—Is there any thing hard then in 
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this caſe? A merchant of Guernſey throws into this 


kingdom a cargo of brandy, and wants to debauch 


the people and cheat the fair trader!/—But the 
danger does not reſt with the revenue laws ; it ex- 


tends to all inferior juriſdictions; all ecclefiaſtical 


cauſes, 


(c) 2 Efpin. N. P. 557. Salk, MSS. Ful. N. P. 33. 
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cauſes, matrimonial and teſtamentary ; and therefore 
if a judgment ſhall not have a conclufive weight in 
one inferior juriſdiction, it cannot in another. 

I have taken up much time; it appears {rom the 


Maix6av. face of the record, that this caſe remained a long 


ment ariſes in the caſe. 


time in the Exchequer ;—if I had no other difficulty 
than differing from them, I ſhould think myſelf 
bound to conſider the queſtion fully.—I am de- 
cidedly- of opinion, that the judgment ſhould be 


reverſed. | | 
Lord CaARLETON.— The firſt queſtion I ſhall 
make in this caſe is, whether the judgment would 
be concluſive, if the action were trover.  , 
2d. Suppoſing it would be concluſive in ſuch 
caſe, whether it will be equally ſo in the preſent 
action (which is treſpaſs) circumſtanced as the 
caſe is. It muſt be admitted, that if the judgment 
were null and void, it would not impede the plain- 
tiffs' recovering; but mere matters of alleged 
error (which, if real, would only render the judg- 
ment voidable by the proper judicature on ap- 
peal, and not actually void) cannot at the inſtance 
of a perſon, bound by the judgment, be a proper 
ſubject of diſcuſſion in this court, not poſſeſſed of 
any direct appellate juriſdiction over the deciſions 
of the court of ſub-commiſſioners, and proceeding 
only in a collateral action, in which ſuch appellate 
authority cannot be obliquely aſſumed. 1 
If ſo clear a poſition can receive ſtrength from 
the citation of authorities they may be found in 
fenn's caſe, 7 Co. 42. b. 43. a.—Puller v. Fetch 
Carth. 346.—Greenvelt's caſe, 1 Ld. Ray. 472.— 
Ladbroke. v. Cricket, 2 T. R. 653,— Rex v. Grundon, 
Cowp. 322.—and, in a variety of inſtances, where 
on actions for eſcape, it has been held that the 
ſheriff might defend himſelf by the nullity of a 
Judgment, but not by its erroneouſneſs. | 
No real queſtion of fraud in obtaining the judg- 


It 
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It will therefore be proper, in inveſtigating the 
1ſt. point, to confider whether on account of want 
of juriſdiction in the revenue court, or the im- 
perfection, radical defect, or repugnance in the. 
judgment in the form in which it has been made 
up, it is void and could not have any effect in any 
caſe, or under any circumſtances ; and afterwards 
it will be neceſſary to conſider, whether ſuppoſing 
it a valid and binding judgment, it e to have a 
concluſive operation in trover. 

The ſpecial concluſion conſiders it as a a judg- 
ment, and does not (at leaſt expreſsly and point- 
edly) ſubmit any queſtion. concerning the juriſ- 
: dition, and the ſpecial verdict expreſsly finds 
_ © that. the ſub-commiſſioners had then and there 

| juriſdiction to receive, hear and determine on the 
information.“ Id e,, at the time of filing the in- 
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formation, and conſequently. eee, to the re- 


| jection of the claim. 

The conclufion is ſrcclals not general—it pro. 
pounds the ſuppoſed doubt of the jury, and muſt 
be conſidered confiſtently with the facts expreſsly 
found by them; it refers to the court the effect of 
the judgment as aforeſaid pronounced, id e (ac- 


_ cording to the finding) by a court having com- 
petent authority; and it may be made a queſtion 
whether the concluſion of the ſpecial verdict is not 
to be conſidered as calling for the opinion of the 


court on what the jury has not expreſsly decided, 


aid not in direct contradiction to what i it age ex- 


preſsly determined. 
Underſtanding the 8 in this: manner, 
it would ſubmit to the conſideration of the court 


the alleged invalidity of the judgment on--ac- 


count of its being erroneous, and the aſſerted in- 
concluſiveneſs of it, ſuppoſing it to be jegal, but 
nothing elſe. However i it is not ne to deeide 
that point. 

The firſt topic 180 on as ; demonſtrating want 
of a and * nullity of the judg- 


ment 
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ment is, that the ſpecial verdict has not ſufficiently 
ſbund that the plaintiff in error was à legal 
ſeizing officer,“ —it is found that he was a fevenue 
officer of exciſe that he by virtue (and not by 
colour) of his authority, as af officer of his Ma- 
jeſty's revenue of extiſe made the ſeizure— the 
claim which is found by the verdict, ſtates him 
* to de ſurveyor general” and it is farther found 


that the information was filed before the plain- 


tiff in error, and four others, all ſub-commiſſioners.“ 


—Ibere is therefore a ſufficient finding for a ſpe- 


cial verdict, that the plaintiff in error was a ſuffiei- 
ent ſeizing officer within the act of exciſe. 
It was then infiſted that the revenue court had 


no juriſdiction, becauſe it proceeded as on want of 


claim; whereas there really was a direct legal 
claim, made according to the true conſtruction 
of the act of. exciſe, and of 19 and 20 Gev. 3. c. 
12. ſ. I. and 25 Geb. 3. c. 34. ſ. 51. hong 
Suppoſe. the queſtion, as to the ſufficiency of 
the claim, were ſo brought forward on the ſpecial 
verdict, as to call for the opinion of the court, 
the queſtion would not be © whether the captain 
of the ſhip has a ſpecial property in the eargo for 
certain pnrpoſes? but whether he was included 
within the words © true and lauſul owner or propri- 


etor, with u power of depming given to ſuch owner, 


in the ſenſe in which theſe words are tifed iti the 


act of exciſe? | 


The 33 Geo. 2. c. 16. ſ. fit. requires that 

** whereſoever a ſeizure ſhould be made, and elaim 
ſnould be tendered by the true and lawful owner, 
or by a perſon deputed thereto, there ſhould be a 
notice at the foot of fach elaim, mentioning a 
houſe within the diftx}&,- wherein the ſelzure was 
made, at which notices and ſummons ſhould: be 
left, and in default thereof, the claim ' ſhould 
not be deemed legal, or received, but that it ſhould 
be lawful to proceed to condemmation as if there 
were no claim, though a claim has been found 
| il 


KING'S COURTS, DUBLIN» | 


in bac verba, — no ſuch notice appears to be annexed, 
and therefore even ſuppoſing the captain were 
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authorized to have made the claim, yet the claim Gauan 


ſo tendered was not a ſufficient legal claim. There 
on praprietors, and the compelling the general 
proprietor to come forward, and by his claim to 
avow himſelf as the reſponſible perſon, might aid 
the diſcovery of the offender and eſſentially pro- 
mote the remedy againſt him; —the act in different 


inſtances inflicts diſtin& penalties on the propri- 


etors of the cargo, and on the captain, as diſtinct 
perſons capable of diſtinct guilt, and the captain 
could not be proſecuted as proprietor, for any of 
thoſe penalties. Goods entered inward or outward 


for the cuſtom are to be entered in the name of 


the © true owner or proprietor and of no other,” 
expreſſions fubſtantially the ſame as thoſe which 
are uſed as to claims the ſpirit of the entire act 
of exciſe ſhews that the captain was not a perſon 
capable of making an entry in his oun name as 
true owner and proprietor,” and there may be 


great reaſon for ſaying that the true and lawful 
owner who may make claim, ought to be the true 


owner who! may make entry, and who may under 


that deſcription be liable to the penalties impoſed 


by the act on owners eo nomine; but on account of 
the inconver.jences which might have ariſen to 


foreigners, I ſhould feel great difficulty in deciding 


in error 


againſt 


are various perſonal penalties impoſed by this act Maixear. 


the queſtion if there was not a legiſlative decifion 


upon it. 25 Geo. 3. c. 34. ſ. 51. recites that as 
the law then ſtood, claims muſl be made by the 
real owner or Proprietor, or by ſome perſon de- 


puted by him in writing, and that foreigners might 
be under difficulties in performing theſe requiſites pF 


the remedy which it provides is the enabling f 


the my/ter, on all ſeizures made after.a particular 
future day, to claim for and on account of the 


owners aud proprietors. If the conſtruction of 
tne act of exciſe .contended for were the true one, 


E 5 tne 
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the difficulty which was recited in 25 Geo. 3. did 


not exiſt, and the remedy which was provided was 


unneceſſary; as, independent of 25 Geo. 3. the 


claim might have been made by the captain—the 


words © for and on account of the owners and 
proprietors,” is a legiſlative expoſition that the 


captain was not © the owner or proprietor,” in 
the. ſenſe in which theſe words are taken in the 


act of exciſe—beſides the maſter is to make an 


affidavit of the names and places of abode of the 
real owners and proprietors, which ſhews that he 
was not himſelf as captain, conſidered as coming 
within that deſcription. , It was then contended, 
that the firſt judgment was conditional, if the goods 
were not claimed in 21 days from the date thereof, 


and the ſecond judgment was abſolute, there being 
no claim within 21 days from ſuch date; that both 
Judgments were entered on one day; that the firſt 
judgment muſt either be conſidered as having no 
date, or as dated on 24th March (the day of the 


date of the ſecond judgment.) That if. the firſt 


judgment was to be conſidered as having no date, 


then an indefinite time for claiming was given—if 
it was to be conſidered as dated 24th March, then 


the time for claiming was to be computed from that 


day, and the abſolute judgment being given on 
that day, no time for claiming was in reality 
given, and that in either caſe the judgment was 
void. The form of the judgment is exactly as 
ſetforth in Fleming, and probably was ſettled ſoon 
after paſſing the act of exciſe. The ſeizure was 
notice to the owner, and by the expreſs proviſion 


gol the act, the 21 days were to be computed from 


the ſeizure which was on 2d February, and there 
was a ſentence of condemnation at a much later 


day than the expiration of 21 days from the actual 


ſeizure. But this objection is founded on the in- 
formation and judgment without reſorting to ex- 
traneous facts. Conſider the caſe therefore without 
adverting to extraneous matter the information 
| e 5 Was 
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wit fled ne 23d February 1784, and ſtates that 


the ſeizure was between the 1ſt February and that 


day, and conſequently was previous to the 23; 
the 21 days were computable from the time of the 
ſeizure as ſo ſtated, and conſequently according to 


ſuch ſtatement, they had completely expired before 


24th March, the day of pronouncing judgment, 
and there was before that day an actual forfeiture. 
'The judgment is ** becauſe there was no claim 
within the time allowed by law,” which agrees 
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with the fact as diſcloſed by the information. To 
reconcile the different parts of the proceeding we 


may conſider the words date hereof,” as re- 
ferring to the date of the information, viz. 23d 


February, no other date than that of the informa- 
tion is antecedently mentioned, ſuch conſtruction 


will make the different parts of the proceeding 
conſiſtent ; whereas the other would render the 
whole inconſiſtent. At the utmoſt, it would be 
only error—the judgment being in my opinion 
valid, it will be proper to confider now, what its 
effect is. For the preſent I will lay aſide the con- 


ſideration of the diſtinction alledged to exiſt be- 


| tween the decifions of courts of exclu/rve, and 


courts of concurrent juriſdiction, ſuperior and in- 


ferior courts, courts of record, and thoſe which 


are not of record, and courts of ancient, and courts 


of new created authority; and ſhall lay it dow: as 
a rule, that in the general the merits of a judgment 
pronouced by a court of this kingdom having com- 

petent authority, and deciding diredly on a matter 
lying within its juriſdiction, ought not to be over- 
hauled, nor ought the matter, ſo directly decided 


thereby, be impeached in any original civil ſuit 


inſtituted. by any perſon who was party to ſuch _ 


deciſion, or who ſtands in the place of ſuch party, 
or who from the nature of the ſuit is as completely 
bound as if he were a party named in the cauſe. 


This rule has the ſanction of good ſenſe, as re- 
ſtraining prolonged and multiplied litigation, and 
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as putting a check on contradictory adjudications 
founded on differing and claſhing rules applied to 
the ſame ſubje& matter by different courts ; it has 


alſo the ſanction of high reſpected authority, and 


has been explicitly laid .down in various caſes on 
eccleſiaſtical deciſions, ſo in Varderbergh v. *Blake, 
Hardres. 194.—-Fuller v. Fotch. Carthew. 346.— 
Groenvel!'s caſe, 1 Ld. Ray. 467.—Roberts v. Fortune, 


| Harg. Tracts 468.— Maſes v. Macferlane, 2 Burr, 


1009. So in the reaſoning of Black/tone in the 
deciſion in Scott v. Sharman—Dutchels of Ring /ton's 
caſe, 11 St. Tr. and it may fairly be inferred 


from all theſe caſes, that in the denial of a 


concluſive quality to the deciſions under conſider- 
ation, the court has reſted its opinion on the want 
of Juriſdiction, ſuch as Ball v. Partridge, 1 Sid: 
296.—7erry v. Huntingdon, Hard. 480.—Hardwick's 
caſes 137. —The Luzen v. Burnaby, 2 Ld. Ray. 
900. —Perkin v. Proctor, 2 Wilſ. 384.-—and Crepps 
v. Durdon, Cowp. 647. So from ſome other caſes 
which have been cited for other purpoſes in the 
courſe of the argument.—Haviog laid down this 
general rule, it becomes — * to approach 


more nearly to the particular caſe now under con- 


ſideration. The exciſe court has exiſted in this 
country 134 years; its conſtitution depends on 14 
and 15 Car. 2. ch. 8. the commiſſioners in Dublin 
and the ſub-commiſſioners throughout the reſt of 
the kingdom, are inveſted by that act with the 
power of deciding in rem as well as in per ſoanam; — 
perſonal penalties are to be levied by diſtreſs and 
ſale, and in default thexeof by impriſonment. 
Various forfeitures of goods are enacted by that 
ſtat. and if no claim be made within 21 days after 
ſeizure, or claim being made, no proof be made of 
due entry, &c. the goods are to be ſold. There 
is alſo a power of appraiſing goods ſeized or dil- 
trained. Vintners, victuallers, &c. diſtrained under 
the act, may complain to a juſtice of peace who 
has power to mitigate, -ſo that thereby the forfei- 

| | | ture 


| KING's' COURTS, DUBLIN. 


ture or penalty be not redueed to leſs than double 


the amount of the exciſe beſide the reaſonable 
coſts. and charges of the office; — but in order to 
afford redreſs in every other inſtance, commiſſioners 
of appeal are appointed by the Lord Lieutenant 
and Privy Council under the Great Seal, with very 
extenſive powers of reviſion, and with powers to 
mitigate fines, penalties, and forfeitures according 


to equity and good conſeience, and without any 


reſtriction, ſave only properly rewarding the re- 
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venue officer. By 33 Geo. 2. c. 10. f. 149. the 


right of appealing is limited to 2 menths. The 
ſtat. of 14 and 15 Car. 2. extends to a great 
variety of articles, and by the 5 percentage clauſe 


| (introduced! at a modern period) the powers of 


the court of exciſe reach to every artiele, which' 


is liable to the payment of any duty to the king. 


With a view to a more ſummary and leſs expenſſve 


mode of redreſs, this judieature was erected either 


as an excluſive ſubſtitute for the Court of Ercheguer, 


or with an intent that at leaſt when the cauſe' was 
inſtituted in the new created court; its deeiſion 
ſhould be equally effectual. This ſuit is in rem 
the ſeizure is notice to all perſons intereſted, and 


the defendants” in error (who were the proprietors 


at the time of ſeizure) are as completely boun * 


as if they were actually parties named ſpecifically 


in the judgment. It is not neceſſary to determine 


whether the juriſdiction of the court of exciſe is 


excluſive, or only coneurrent with that of the 
Euchequer, it muſt at leaſt be concurrent. That 


would be ſufficient as this caſe is eircumſtanced, 
and as ſuch, its direct deciſion would be equally 
concluſive againſt all perſons who were bound by 
it, upon a ſubſequent difcuſſion of the ſame ſub- 
ject-matter in another court of concurrent autho- 


rity, as if the juriſdiction of the exciſe eourt had 


been excluſive. BE” SH. 
| Where a court has exclufive juriſdiction a mat- 
ter belonging to that exclufive juriſdiction can ne- 


ver 
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1793. ver be diſcuſſed directly in any other court, whe- 
| ther the court poſſeſſed of exclufive authority has 
8 * actually taken conuſance of the matter in conteſt or 
8 7 not but ſuch matter may be diſcuſſed in another 
MainGAy. Court incidentall) and indirectly as ariſing out of a 
| ſubje&t matter over which ſuch other eourt has 
original and direct conuſance. And if previous to 
ſuch incidental diſcuſſion of the queſtion, the queſ- 
tion has been decided directly in a court of exclu- 
five juriſdiction, ſuch deciſion will be concluſive, 
at leaſt againſt the parties thereto, or thoſe who 
deri ve under them. Where ſeveral courts have 
each an original, direct, and concurrent juriſdic- 
tion the ſame queſtion may ariſe in each of them, 
either directly or indirectly, and either court may 
may decide the caſe. But if the matter be directly 
decided by either court before the deciſion of the 
ſame queſtion is brought forward in the other court, 
ſuch deciſion would be as final againſt the parties 
thereto, or thoſe who claim under them, or who from 
the nature of the ſuit are bound thereby in like 
manner as if they had been parties on a ſubſequent 
diſcuſſion, whether direct or incidental in ſuch other 
court, as if the court which had previouſly pro- 
nounced ſuch judgment had been poſſeſſed of ex- 
clufive, inſtead of concurrent authority. It muſt 
be confeſſed that in ſome inſtances, where the con- 
cluſiveneſs of a judgment of a court of record has 
been allowed, the circumſtance of its being a mat- 
ter of record has been relied on as diſtinguiſhing 
it from the deciſion of a court not of record, and as 
ancillary to the more important argument of the 
ſubject having been decided by judges acting on a 
a matter within their juriſdiction. Without im- 
peaching the truth of the propoſition, it may be 
juſtly obſerved, that at all events it does not hold 
univerſally. The eccleſiaſtical courts are not courts 
of record the objection was not of weight in Ful. 
ler v. Fotch-—Terry v. Huntingdon — Fortune v. Roberts, 
which related to the Engliſh exciſe court, which 
| was 
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was not a court of record, nor in making the ob- 
ſervation” in Moſes v. ' Macferlane, which concerned 
the. court of conſcience. The ' Dutcheſs of King- 


ſlon's caſe does not make ſuch diſtintion; however 


no great reliance can be placed on that circum- 

ſtance, as it does not appear whether the obſerva- 

tions in that caſe are not confined to courts of ge- 
neral juriſdiction. 

Whatſoever rule may be laid down as to petty 


courts inveſted with the power of deciding matters 


of ſmall value between party and party, in point of 
reaſon and ſound policy, the judgment of a court 


of ſuch general and extenſive power, inſtituted for 
ſuch public purpoſes, if pronounced within the 


limits of its juriſdiction, ought not to be invalidated 
on a diſtinction which would revive theſe very in- 


conveniencies, which the new created juriſdiction 


was intended to redreſs. As to its being a new 
created juriſdiction, the caſe of Naſb v. Allen, 2 
Roll. 46. 219, cited for defendant in error, relates 
merely to a ſufficient ſetting forth of the juriſdic- 


tion, but by no means weakens the force of the 


judgment ſo ſoon as the juriſdiction is eſtabliſhed. 
— s caſe and Moſes v. Macferlane, and all the 
Engliſh caſes relative to the exciſe court were caſes 
of new created judicatures. To prove that a pre- 
ſcription which implies a grant as its foundation can 


have greater force than an act of parliament, calls 
for a ſtrength of reaſoning, and a weight of autho- 
rities which we have not heard in the progreſs of 


the argument —when the legiſlature, in order to 
avoid certain inconveniencies reſulting from the 
mode of proceeding in courts of ancient general 
judicature, has eſtabliſned another court as a ſubſti- 
tute, and preſeribed a different mode of procedure, 
the intention of parliament will be badly fulfilled, 
after the direct interference of the ancient court 
vas precluded by the inſtitution and deciſion of the 


| caſe in the newcreated court, to permit the ancient 
court in an 1 mode, * by a collateral action 


to 
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to anrithilate every thing which had been done in 
the newereated court; to ſubſtitute expence in the 
place of cheapneſs, to prefer the tedious mode of 
— proceeding to the ſhort ſummary proceſs, with a 
Malsd ar: View of invalidating that ſummary proceſs, and to 
incur thoſe evils which the legiſlature meant to 
avoid, under a pretext that the modern judicature, 
becauſe it is modern, muſt give way to that ancient 
one, whoſe objectionable qualities had given birth 
to the former. The quarter ſeſſions is a parliamen- 
tary court ſo is the court of claims. With reſpect 
to the diſtinction attempted to be made between the 
judgments of ſuperior and inferior courts, it would 
militate with the admiſſion made in the courſe of 
the argument, of the coneluſive effect of the judg- 
ments of inferior courts of record, and is incon- 
ſiſtent with the various caſes which have been cited 
with reſpect to the deciſions of courts which were 
not ſuperior courts. | C245 
Its being a judgment by default cannot influence 
the queſtion—when the matter is conteſted the 
right is tried—when not conteſted, it is admitted; in 
both caſes the judgment, if within the juriſdicton 
of the court, is equally complete; and though a 
judgment by default may be ſet aſide by the court- 
which pronounced it to let in a trial on the merits, 
ret while it remains unreverſed, and not ſet afide 
y the proper judicature, it muſt have equal force 
with an adverſe judgment.—The caſe of Roberts v. 
Fortune was judgment by default—ſo was Scott v. 
Sharman, and all the caſes of proceedings in rem 
when there was no claim—fo was Vigneau v. Temple- 
un. The great difficulty of the caſe ariſes from 
the deciſion in Henſhaw v. Pleaſants. If the reaſons 
given in delivering that judgment, were equally re- 
ſpectable as the names of thoſe who pronounced it, 
it could not be ſhaken.—TheEngliſh court of exciſe 
was founded on 12 Car. zd. ch. 23, 24, thereby 
offences within the diſtrict of London, are triable 
before commiſſioners of exciſe, or in caſe of appeal, 
| 1 | before 
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elſe by two juſtices of peace. and on their default 


after fourteen days, by ſub-commiſſioners of the Gaul 
diſtrict, with an appeal from the fub-commilſſioners — 
to the ſeſſions, whoſe judgment is fina y- power is Maixcar. 


given to the juſtices of peace, commiſſioners, an 

ſub- eommiſſioners, (but not to the eommiſſioners of 
appeal) to mitigate fines and penalties, ſo that they 
be not reduced to leſs than 6 the value of the 
exctle, payable hy ee. with the coſts and charges 
of the officer. In cafe of à deciſton by the juſ- 


tices no certiorari lies, which provifion is not made 
by the Triſb acts —theſe two Engliſh adts ope- 


rate only with reſpect to very few articles, and they 


do not give any power of deciding in rem, nor is 


there any forfeiture of goods ereated thereby. 

In what manner the eommiſſioners of appeal in 
England are appointed does not appear, whether 
under the great ſea} or otherwiſe—by the eourſe in 


England the proceedings on appeal are by vwa voce 


examination; but here on 2writien depoſitions: 
The queſtion in He, v. Pleaſants aroſe on 23 
God. IL ch. 2r. relative to ſoap and candleg—there- 


by power of proceeding in rem as to ſoap and ſome" 


artieles is given, and if no elaim is made in 
twenty days after ſeizure to commiſſioners of exciſe 
within the diſtrict. of London, and every where 


elſe to two juſtices of peace, their deciſions are to 


be valid and final to all intents; as if the owner 
had been fummoned; and it is enacted, that ſuch 
determinations ſhould not be ſubjett to certiorari or 
appeal where there is a claim, there the appeal is 
given from commiſſioners of exeiſe to thoſe of ap- 
peal, and from juſtices of peace to the ſeſſions, 
whoſe judgment is final, and there ſnall be no cer- 


norari. Power is given to the ſaid commiſtioners* 
and juſtices to mitigate fines and penalties, fo as 
not to reduce the penalties to leſs than one-fourth. 


ihereof above the colts a charges of the officer 
no 
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1793. no power of ſale is expreſsly given. In Henſhaw's 
Ac Caſe no caſes were cited at the bar, nor any by the 
GAH bench, ſave Scott v. Sharman, and time was not taken 
—_— confider of the. caſe. The chief juſtice is ſup- 
Mains av. Poſed to have ſaid, that the reaſons and authorities 
in Scott v. Sharman, and in all the other cafes for 
the conclufiveneſs of judgment, extend only to 
the Court of Exchequer, and not to the condem- 
nations by the board of cuſtoms and exciſe, which 
were never conſidered as final evidence to a jury at 
common law. The chief juſtice's ſaid expreſſion is 
not well founded, as the condemnations of the 
Board of Exciſe had been before that time conſi- 
dered as conclufive evidence, where they ated with- 
in their juriſdiction. 4 TE. I 
In Terry v. Huntingdon Hardr. 480. the counſel on 
both ſides grounded their argument expreſsly on 
the diſtinction between deciſions of the commiſ- 
ſioners, when acting within, and when exceeding 
their juriſdiction; and the judges there conſider 
ſuch deciſion to be concluſive when the commiſ- 
ſioners had not exceeded their authority the action 
was trover againſt the officers—ſo in Fuller v. Fotch 
Carth. 346, the diſtinction is taken by the entire 
court expreſsly there the action was treſpaſs 
againſt the commiſſioners and their officers—theſe 
two caſes had not been cited in Scott v. Sharman, 
nor were looked into in Henſhaw v. Pleaſance the 
diſtinction is alſo ſtrongly marked by C. J. Lee in 
Fortune v. Roberts, which was trover, but this caſe 
not being publiſhed when Henſbau's caſe was de- 
cided, was not then under the conſideration of the 
court. The expreſſions of the act of 23d Geo. II. 
relative to the finality of the judgment (and which 
are not to be found in the Iriſn ſtatutes) certainly 
had no reference to collateral actions, and only 
meant that the determinations ſhould not be lia- 
ble to reviſion by way of error 6x appeal.— The 
argument of counſel is not ſtated in Henſbauꝰs caſe, 
and the court never once alluded to the real queſ- 
| | tion 
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tion—whether from the nature of the judicature, 
the importance of the ſubjet matter over which it 
acted, and the principle on which it was inſtituted, 
and the miſchievous. conſequences which might re- 
- ſult from contrary deciſions, concluſive credit ought 
not to be given to the direct point of the deci- 
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fion when the commiſſioners did not exceed 


their powers. If the ſubordinate diſtinctions now 
relied on were under the conſideration of the Ch. 
J. Ds Grey at the time of framing his argument 


in the Dutcheſs of Kingfton's caſe, his not ſtating them | 


in that argument would in fact over-rule them, but 
in truth it was not neceſſary to go into them—they 
probably were not conſidered by him, nor did his 
reſearch on the occaſion furniſh him with any fixed 
concluſions relative to the ſubject matter of the 
preſent conteſt. The opinion in Dixon v. Cock was 
ſubſequent to Henſhaw's eaſe, with knowledge there- 
of, and in direct oppoſition to it, and was deliver- 
ed by a man of great ability and learning, and poſ- 
ſeſſed of an enlarged mind, capable of ſeeing all 
the ill conſequences which would follow from the 
hardy opinion given in Henſhaw's caſe, RopinsoN 
and HENx's opinion in Templeton v. Vigneau was 


alſo ſubſequent to Henſhaw's caſe, and to the publi- 


cation of Black/tone's Reports, OO + 
Templeton v. Vigneau was argued Michaelmas 1783 
or Hillary 1784, it was trover for 5 crates of earthen 
ware. Plaintiff entered the goods ad valorem (at 
L. 12 6s.) 28th February 1782, paid that ſum and 
obtained a warrant of diſcharge, next day plaintiff 
_ tendered that warrant to defendant the diſcharging 
officer, who nevertheleſs detained the. goods as 
ſeized for being unduly entered—13th March the 
information was filed — Iqth April judgment of con- 


demnation ſor want of claim, the goods were ſold 


under the ſentence for J. 17 and it appeared in evi- 
dence. that they were worth £.25. The book of 
adjudications was not ſtamped, the queſtion reſerved 
was whether plaintiff was entitled to recover ;— 
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three queſtions were made in the argument: iſt, 
Whether the judgment was concluſive? 2dly, 
Whether the books ought to have beer - ? 
3dly, Suppoſing the judgment not eoncluſive, whe- 
ther the merits were not in favour of defendant ? 
All the queſtions were decided m favour of the de- 
fendant. So were the opinions of Eord Lirroxn, 
- BRADSTREET, and CROOKSHANK Fuftices, on dif- 
ferent caſes which came before them. 
The Engliſh ſtatute 21 Geo. 3. c. 55. ſ. 64. fur- 
niſhes no obſervation of ary weight. 

Will the determination in Henſhaw's cafe receive 
any aid from Tinker v. Pool, reported in 3 Wilſ. 
146. 5 Burr. 2657. and which is alſo mentioned in 
Bull. N. P. 46. The report of it in Wilſon men- 
tions, that the ſeizure was tortious, that there was 
a condemnation by the commiſſioners of exciſe, and 
that it appeared there was no legal foundation for 
ſuch condemnation,” whether the ſuppoſed in- 
validity of the judgment was attributable to the ex- 
eeſs of juriſdiction, or to what other eauſe does not 
appear. In Burr. no mention is made of condem- 
nation, but it is there ſtated that it was agreed the 
goods were not ſeizable, no queſtion as to the con- 
clufiveneſs of a judgment of condemnation was made 
in either report, in both the ſame queſtion is ſtated, 
(and as arlſing on two eaſes in Bunbury, ) whether the 
ſeizing the goods and lodging them in the king's 
ſtores was a converſion to the officers awn uſe. N. P. 
91.— Bur IR expreſsiy ſays, if on an information 
of ſeizure there be a condemnation, no action will 
lie; but if there be no eondemnation, and the goods 
were not liable to ſeizure an action would lie, and 
in the margin Tin#/er's caſe is referred to- now if 
in that caſe there was a condemnation by the board 
of exeiſe, BULLER's opinion in favor of its con- 
eluſiwe quality might be added to the number of 
_ thoſe who differed from the opinion given in Hen- 

Jſhaw's caſe.—Lord Maxsritty ſat in Tinkler's gf 
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and would in Dickſon v. Cock have given way to its 


authority if the queſtion had been then decided. 
The ſpeedy cheap and eaſy collection of the pub- 


lic revenue without the intervention of 2 jury, is a 


matter of great national moment—a court of ſum- 


mary juriſdiction has been inſtituted to effectuate 


that purpoſe, notwithſtanding there was exiſting at 
the time a great court of revenue, fully eompetent 

to collect the revenue 1a a regular mode. The ex- 
ciſe court has power of completing its deciſion by 
a ſale, and has juriſdiction over every article which 


1s ſubject to any exciſe duty, with a power of re- 


viſion in a permanent court of appeal appointed un- 
der the great ſeal, and poſſeſſed of authority to mi- 
tigate the entire of the penalty ſave a proper re- 
ward for the officer to open every condemnation 
pronounced by ſuch a court to a trial by jury on 


the very point directly decided, would give a mortal 


ſtab to the public revenue, would defeat the ends 
for which the court was inſtituted, and inſtead of giv- 
ing a cheap and eaſy remedy, would introduce end- 
leſs'expence and infinite litigation. Could the le- 
giſlature have intended that by the decifion of a ſuit 


in the court of Exciſe, the direct and immediate ju- 


riſdiction of the court of Exchequer ſhould be ouſted, 
and yet that an indirect mode ſhould be opened to 
the Exchequer or any other ſuperior court to defeat 
the effectoſ a deeiſion of the Exciſe court? In the ſame 
ſeſſron in which the Exciſe act was paſſed, and in the 
next ſubſequent chapter, we find the act of cuſtoms 
regulating the collection thereof, and expreſsly giving 
to the court of Exchequer the right of deciding 
thereupon, as it had by the former chapter given to 
the court of Exciſe a power of deciding as to mat- 
ters of exciſe. The legiſlature muſt have intended 
that however the mode of proceeding might vary, 
the effect of a decifion by the new created judi- 
cature ſhould be equal to that of the old ; if it were 
not fo, the ſituation of the officer would be fo ex- 
tremely hagardous that an active execution * 
5 | 6 uty 
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1793. duty could not be expected. If the produce of the 
ſale were paid into the treaſury, the difficulty of the 
Ganan officer would be great in getting it out on a re- 
ring covery had againſt him in a collateral action. If 
Maix6ay, the payment into the treaſury were to abide the 
final deciſion of a new. collateral ſuit to be carried 
on in the ordinary courſe of plenary judicature, the 
delay of payment would be great and highly pre- 
Judicial to the public revenue. Suppoſe there had 
been anacquittal, could the merits thereof have been 
diſcuſſed in any action ? they could not there 
would then be no reciprocity in the rule of incon- 
clufiveneſs. When it is urged that the court of 
Exciſe admits witneſſes not admiſſible in other 
courts, and proceeds by rules of evidence different 
from thoſe which are adopted by other courts, 
ſtrong reaſon is ſuggeſted 6 the revenue officer 
ſhould not by one rule ſucceed for the joint benefit 
of the crown and of himſelf, and yet be liable on 
the ſame caſe judged of by a different judicature, 
and proceeding by a different rule to make retri- 
bution for the entire injury out of his own pocket, 
while the property of the thing ſeized ſtill remains 
uninfluenced by the collateral action, and ſtill 
veſted in the crown. Therefore I think the judg- 
ment of the Exciſe court would be concluſive if the 
action were trover. 8 0 
As to the 2d point which relates to the particular 
nature of this action. With reſpect to this queſtion 
the caſe may be confidered as if the judgment had 
been pronounced by the court of Exchequer. The 
concluſion ariſing from the judgment can go only 
to the point directly decided thereby, and if a per- 
ſon duly authorized to make a legal ſeizure ſhould 
do it in an improper manner, with unwarrantable 
violence, he might be liable to an action of treſpaſs 
to recompence the party for the particular injury 
ſuſtained by means of that improper conduct; not- 
withſtanding ſuch judgment the reaſoning of Black- 
Alone, in Scott v. Sharman goes ſtrongly: to this. point. 
But 


—_— 0 
— 


— — 


— —— ͤ— — 
— — r 
r 


8 3 
. — 1 n 
e . — ̃ ̃ RJd . ( - 


— eerens- wats 
IR Ys — 
— . 


j 
17 
! 
i 
[ 
[l 
| : 
3 


I ö 
1 
4 us 
13 
U b ol : 
4 
1 
: j 
J 9 
n 1 
il y 
ns. | 
0 
f 
4 
, 


 KING's COURTS, DUBLIN: 


But the plaintiffs chuſing to bring an action of 
treſpaſs inſtead of trover will not deprive the judg- 
ment of. its concluſive quality, nor prevent its 
barring the action, if it does not appear on the 
evidence, that circumſtances of improper conduct 
havę been ſuperadded to the mere act of ſeizure. 
The mere denomination of the action will not 


diminiſh the effect of the judgment as to what it 


purports to decide a proper caſe muſt be made 
compriſing circumſtances · not influenced by the 


judgment, but none ſuch have been introduced in 


this caſe. This is decided by Ekins v. Smith, 
Ray 336. Martyn v. Wilsford, Carthew, 325. Ful- 


1793- 
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ler v. Fotch. Scott v. Sbarman, — and was not queſ- 


tioned in Henſhaw's caſe. Even if circumſtances of 
Improper conduct were found by the ſpecial verdict, 
although as to this the judgment would not conclude, 


yet it would conclude to the full extent of the 


queſtion directly determined thereby, (Scil.) the 
forfeiture and diveſting of the property, which is 
ſufficient as this action is framed. But it has been 


contended that the action of treſpaſs is founded 


merely on poſſeſſion, that property is in that action 
totally immaterial, that the judgment of the ſub- 


commiſſioners binds the property only, and conſe- 


quently does not apply to or affect the giſt of the 


action of treſpaſs (Scil.) the poſſeſhon. Undoubt- 


edly treſpaſs conſiſts in. a violation of poſſeſſion; 


but although poſſeſſion, when violated, may give 


right of action againſt the mere wrong-doer, yet it 
will not furniſh a right of action againſt all perſons, 
and againſt all adverſary titles. So ſoon as de- 
fendant ceaſes to bear the character of a wrong- 
doer, and appears to have a right to the poſſeſſion, 


ſo ſoon the mere poſſeſhon of the plaintiff will ceaſe 


to give him a ſufficient title. 

In ſome inſtances attended with particular cir- 
cumſtances, the plaintiff in treſpaſs not ſeeking 
compenſation for the value of his property taken 
from him, but looking for a retribution in damages 


for 
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1793. for a particular collateral injury occaſioned by the 
w—— Violation of his poſſeſſion, expressly ftates bis pol- 
Gauan ſeſſion and the violation thereof, and he is en- 
fy titled to recover damages for that particular iigury, 
MAS Av. and in ſuch eaſes for nothing more in other in- 
ſtances plaintiff ſeeking damages proportzoned to 
the injury which the has ſuſtained, either by the 
permanent or temporary detention of bis goods, 
expreſsly ſtates them to be his property, and re- 
preſents the act complained of to be the violation 
af that property he does not in ſuch caſe expreſs- 
ly ſtate any thing about his paſſeſſion, hut the law 
annexes his poſſeſſion to his general property in 
the goods, and when the plaintiff declares upon 
the taking and carrying away of his general pro- 
perty, he may recover the entire value of the goods, 
unleſs evidence be given of reſtitution to leſſen the 
damages. The violation and taking away of his 
property in ſuch caſe form the queſtion upon the 
record. But on the evidence the paſſeſſion with 
the act complained of would be ſufficient to ſup- 
port the plaintiff's demand, provided the de- 
fendant did not eſtabliſh in bimſelf a right of 
poſſeſſion, and generally ſpeaking the value is in 
ſuch caſe the juſt meaſure of the injury. Brooke 
Tres. Pl. $2. 92.221. Gen. Tfſue Pl. 11, 15. Fitz. 
Nat. Brev. $6 in notis. | „ | 
In ſuch caſe a perſan having either the ſole 
general property in a perfonal chattel, or a joint 
one with a third perſon, on whoſe behalf he is 
authorized to act, cannot be guilty af treſpaſs on 
account of the mere ſeizure of ſuch goods, and 
taking them from the poſſeſſion of that perſon 
whoſe property has been legally diveſted, and who 
has neither a general or ſpecial right to the poſ- 
ſeſſion of the goods. Upon this principle proceed 
all the caſes to which I have alluded on this part 
of the caſe, and alſo the caſe of Wilhins v. Deſpard, 
5 7. H. 113, treſpaſs for taking plaintiff's ſhip and 
cargo plea of ſeizure as confiſcated under the 
| navigation 
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navigation aQ—replication, admitting the ſeizure: 


but ſtating a fale and averring there was no con- 
demnation-- demurrer, judgment for the defendant, 


the property being veſted in him and the King, or 


at leaſt diveſted out of the plaintiff. That the 
want of property in the plaintiff can be taken 


advantage of in certain caſes in treſpaſs, alſo ap- 


pears from Brook Tit. Replevin 5.—T reſp. 34. 382. 
—Gen. Iſſue 46. | „„ 0 
In this caſe the plaintiff has not expreſsly de- 
clared upon his poſſeſſion, and ſought redreſs for 
a particular injury collateral to the property. But 
in order to recover the value of the goods as being 


his, he ſtates the treſpaſs which he complains of as 


conſiſting merely in the illegal taking and carrying 
away his goods the ſole ground of his action ac- 
cording to the declaration and finding is © that 
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the defendant illegally ſeized and carried away the 


plaintiff's goods”—the verdict does not find any 
circumſtances of ill conduct accompanying the 


ſeizure, which, independant of the ſuppoſed illega- 


lity of the ſeizure, could maintain an action of 
treſpaſs; and the judgment expreſsly (and not by. 
implication) decides that theſe goods were liable 


to be ſeized; and were forfeited according to law, 


id eft, to the uſe of the crown and the defendant 
or informer, and conſequently by relation back to 
the time of the forfeiture, they: were at and from 
that period diveſted out of the plaintiff, and were 
not his goods at the moment of ſeizure. The 
Judgment then directly negatives the gift of 
the alledged treſpaſs, and falſifies that right to the 
poſſeſſion on which the plaintiff founds his claim 
againſt the veſted right of the crown and the 
ſeizing officer, and muſt be, according to Scott v. 
Shearman, and the other caſes on that ſubject, conclu- 
five as to the goods themſelves, and every remedy 


for taking them, and cannot leave the plaintiff at 


liberty obliquely to recover damages for the value 


or 


l 
S. 
. 
"4 
: 


— 


hey a 1 — 
— P 


r 


” 
— — 6? : 
kT 
z * 2 % n - ho 
A —B REA 1 * . — —— 


66 CASES DETERMINED IN TAE 


. of them, while the recovery of the goods in ſpecie 
TX. : WS Pie | 
i precluded. 5 | 
G I therefore think that as this action is framed, 
in error the judgment of the exciſe court is equally con- 
ME, clufive as it would have been in trover. 5 
Lord CHAN cELIIOR. This caſe has been fo fully 
inveſtigated by my Lords, the Chief Judges, that 
it will be unneceſfary for me to ſay much upon it: 
However from motives of reſpect to the Court of 
Exchequer, from whence the record comes, I ſhall 
ſhortly ſtate my reafons for the opinion, -which. I 
entertain, that this judgment ought to be reverſed. 
This is an action of treſpaſs brought againſt a 
revenue officer, for ſeizing, in an orderly manner, 
exciſeable goods, upon a charge that they were 
intended to be landed without due entry made, 
and payment of the King's duties. Not a fingle 
collateral. circumſtance is introduced to ſuppert the 
action: it comes before us fimply upon the 
ueſtion, whether the revenue officer was juſti- 
fable in ſeizing theſe goods, which were after- 
wards condemned in due courſe by the court of 
exciſe?ꝰ + 4 
It is found by the verdiR, that they were ſub- 
zeR to the exciſe duties; that at the time of ſeizing 
them, the defendant was an officer of the revenue 
of exciſe ; that by virtue of his authority, as ſuch, 
he ſeized the goods, which are the ſubject of this 
action; that they were before, and at the time of 
the ſeizure the property of the plaintiffs; that au 
information was filed againſt them, purſuant to. the 
act of exciſe, before the ſub-commiſſioners of 
exciſe, who had juriſdiction to decide upon the 
matter of it, and the judgment of the fub- com- 
miſſioners is found, by which the goods have been 
condemned as forfeited, one moiety to the crown, 
the other to the informer; and it is further found 
that from this judgment an appeal was preſerred 
by the plaintiffs in the court below, to the com- 
miſſioners of appeal, by whom the judgment of 
the 
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the ſub-commiſſioners of exciſe was affirmed. 
The petition of appeal is found by the verdict 
in hac vorba, by which it appears that the whole 
merits of the plaintiff's cafe were fubmitted by 
them to the court of appeal, and that after a full 
hearing and examination of the petition, and the 
matters therein contained, the fentence of the 


exciſe court. was affirmed. The conelufion of the 


ſpecial verdia is © that if it ſhould appear that 
© the judgment ſo affirmed was not conclufive 
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evidence to bar the action, the jury find for the _ 


“ plaintiffs :—if it be concluſive, they find for the 


* defendant.” So that the fingle queftion upon 


the record now is. whether this ſentence of 
the fub-commiſlioners of exciſe, affirmed as it has 
been by the commiſiioners of appeal, was conelu- 


five evidence upon the trial of this action to juſtify . 


the revenue officer in ſeizing theſe goods, which 
were confeſtedly liable to the duties of exeiſe, 
and which he did ſeize by virtue of his authority 
as 2 revenue ofhcer?” 

The act of exciſe firſt grants certain duties to 
the crown to be levied upon enumerated goods 
and merchandizes, native and foreign, and there 


cannot be a doubt that. the Court of Exrbequer 


has an original and inherent juriſdiction fo enter 
tain any fait, which may be 1aftituted there on 
behalf of the crown for recovery of theſe duties, 
as It Might for the recovery of any other revenues 
granted to the crown: and if it fhould appear in 
that court, that any goods or merchandize ſubject 
to the: duties of exciſe had eſcaped the vigilance 


of the executive officers: of the revenue, and had 


been handed over, or ſecreted by the owners, 
without payment of the duties, there cannot be a 
doubt, that the Attorney General might call upon 
the Barons to enforce payment of them, as well 
as of any other part of the King's revenues. But 
the act of excife has two diſtinct objects, firft, a 
grant of revenue to the crown, aud: ang 
5 an 
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and additional ſecurity to the crown that payment 
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of it ſhall not be evaded : for which purpoſe a 
variety of penalties and forfeitures are enacted 
againſt all perſons, who ſhall attempt to evade 
payment of any of the duties impoſed by the act. 
A diſtin and ſeparate judicature is erected to take 

ſummary cognizance of. ſuits which may be 1a- 
ſtituted to er force theſe penalties and forfeitures : 
and as an inducement to the inſtitution of ſuch 
ſuits, the act gives a moiety of theſe ſeveral penal- 
ties and forfeitures to the informer who ſhall in- 
ſtitute the firſt: Of theſe ſuits, the commuſhoners, 
and ſub-commiſſioners of exciſe, have by the act 


ſole and excluſive and ſummary cognizance, and if 


in this caſe, the Barons of the Exchequer conſi- 
dered, that fitting in a court of revenue, they had 
a concurrent juriſdiction with the commiſhoners 
and ſub-commiſſioners of exciſe to entertain 9ui 
iam informations exhibited under the authority of 
the act of exciſe, in my opinion, they were mil-. 
taken. In my opinion, the court of exciſe has an 
cc laue juriſdiction to entertain ail fuch ſuits, and 


the Court of Exchequer has no juriſdiction, as a 


court of revenue to take cognizance of any ſuch 
information, and ſo it was determined upon ſolemn 
argument, 2 Ander. 127. If therefore as has been 
ſtated. at the bar, the Barons conſidered that they 
exerciſe a concurrent juriſdiction with the court of 
exciſe in all ſuits inſtituted under the authority of 
the act of exciſe, and proceeded upon that ground 
in their judgment upon this ſpecial verdict, they 


muſt have confonnded their natural and inherent 


_ Juriſdiction as a court of revenue, created only 


for the purpoſe of calling in the King's treaſure 
into the receipt of the Exchequer, with the juriſ- 
diction . of the court of exciſe, created by ſtatute 
for the purpoſe of euforcing ſpecific penalties, 
enacted only as a new and additional ſecurity 
againſt all attempts to defraud the crown of the 
particular revenues granted by the act of exciſe 2 

| an 
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and if the Court of Exchequer have any ſuch con- 


current juriſdiction; I do not ſee that it would war- 
rant this judgment. I take it to be clear, that the 
Court of Exchequer, exerciſing its natural and i in- 
herent juriſdiction, cannot entertain a qui tam in- 


formation: — I do not ſpeak of the juriſdiction 


maintained on the pleas fide of the court: - but if 
an information be filed in the Exchequer, as a court 
of revenue, 1t muſt be brought ſolely and exclu- 
ſively for the crown, unleſs in caſes authorized par- 
ticularly by ſtatute; ſo is the caſe in 2 A4nder/. 127. 


And if I am founded in this poſition, I think it 


will appear diſtinctly that the reaſons aſſigned by 
Mr. Juſtice BrackxstoNE in his judgment in the 
caſe of Scott v. Shearman are decifive to overthrow 
the judgment given in the caſe of Henſhaw v. Plea- 
fJance. 

The act of exciſe erects a particular conſtruction 
for the expreſs purpoſe of levying and enforcing 
the ſpecific penalties and forfeitures created for 
preventing and puniſhing frauds upon the revenue 
of exciſe; and empowers the officers of exciſe to 
ſeize all goods landed, or intended to be landed, con- 


trary to the proviſions of the act; and if they ſhall not 


be claimed within a ſtated time by the proprietors, the 

act directs that they ſhall be forfeited and ſold, and 
that the produce of the ſale ſhall go, one moiety tothe 
crown, the other to the informer. Thus pointing 
cout a ſummary proceeding to be obſerved in caſes of 


non-claim of exciſeable goods ſeized, perfectly dif- 


ferent from the courſe of the Exchequer in caſes of 
non- ciaim of goods ſeized under the act of cuſ- 


toms; and then follows the claufe erecting the 


courts of exciſe, giving authority to the commiſhon- 
ers, and ſub-commiſſioners, to hear and determine 
all offences againſt the act; and pointing out diſ- 
tinctly the courſe of proceeding, which they are.to 
obſerve; and if either party ſhall think himſelf 


aggrieved by the ſentence of the court of exciſe, 


the at * an appeal to the Lord Lieutenant 


and 
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and council, or to the commiſſioners appointed by 
them, who are empowered to affirm, or reverle any 
ſentence of the courts of exciſe, and by warrant to 
diſcharge any Tree committed in execution, or to 
mitigate any fine; —ſee then what the point was, 
which was in this caſe ſubmitted to the adjudication 
of the court of exciſe, and upon which the fen- 
tence of that court bears direaly,—*< whether the 
goods, which are the ſubject, of this action, were 
intended to be landed without due entry and pay+ 
ment of the King's duty of exciſe?” - and if the 
goods were ſubject to the exciſe duty, the adjudica- 
tion of this point was clearly within the ſole, 
and excluſive juriſdiction of the court which took 
cognizance of it, no other court had a juriſdic- 
tion to decide it, and to pronounce ſentence of 
acquittal, or condemnation of the goods; if the 
goods were liable to the duties of exciſe, the court 
of exciſe had an excluſive juriſdiction to determine, 
whether the penalties created by the act were in- 
curred :—They cannot by their adjudications create 
a juriſdiction in themſelves, and therefore if they 
were tocondemn goods not liable to the exciſe duty, 
clearly there they would exceed the limits of their 
juriſdiction, and their ſentence would be a nullity ; 
and this is the true diſtinction; it is fo ſtated by 
Lord Hor in the caſe of Anne/ley v. Dixon, Holi's 


_ Cafes. The commiſſioners of forſeited eſtates can- 


courts; but if it appeared that the eſtate was veſted 


not by their adjudication determine whether the 
eſtate claimed was veſted in them by the act of re- 
allumption, and fo give to themſelves a juriſdiction, 
But if the eſtate was veſted in them by the act, 
their adjudication upon the merits of the claim 
muſt neceſſarily be final and conclufive ; and there- 
fore in every caſe, which has ever ariſen upon any 
adjudication of the truſtees of the a of reaſſump- 
tion, the ſingle queſtion was, whether by the act 
the eſtate was veſted in them?—This queſtion was 
neceſſarily open to examination in the ſuperior 


in 
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in them by the act, their juriſdiction upon ah 
claim was clearly excluſive, and of neceſſity their 
adjudication upon the merits of it could not be 
examinable in any of the ſuperior courts; and this 
I conſider, to be the preciſe rule which governs in 
all adjudications of the courts of exciſe :=they 
cannot by their decifion give to themſelves a jurif- 
dition ; they cannot determine that goods or mer- 
chandize, are fubje& to the duties of exciſe, which 


are not ſo; but if they appear to be exciſeable, the 


court of exciſe upon an information filed, has mn 
_ excluſive juriſdiction to determine whether they 
were landed without due entry, and payment of 
the duties; and if the jutiges of that court ſhall 
make an unjuft determination upon the ſubject, the 
act, 3 creates the juriſdiction, points out the 
only remedy, to which the party aggrieved can re- 
fort: he muſt appeal to the Lord Lieutenant 
and council, or to commiſſioners of appeal ap- 
pointed by them. No other tribunal has a juriſ- 
diction to examine the juſtice of the fentence; the 
Court of Exchequer, as a court of revenue has no 
ſuch juriſdiction: the ſuperior courts of law have 
no ſuch juriſdigion ; becauſe the legiſlature has 
erected a particular judicature with full and exclu- 
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_ five powers to determine all ſuns inſtituted for en- 


forcing penalties created by the a& of exciſe, and 
the adjudications of that judicature, acting within 
the ſphere of its juriſdi on, muſt of neceſſity be 
final and concluſive. 
Let me ſuppoſe for a moment, this the Attorney 
General was to file an information on behalf of the 
crown in the Court of Exchequer againſt Gaban, the 
defendant in this action, for a moiety of the penalty 
adjudged to the crown by the court of exciſe, 
would not the Barons of the Exchequer, exerciſing 
their natural and inherent juriſdiction in the King's 
court of revenue, be bound by the adjudication of 
the court of exciſe to decree the King s moĩety to 


be 
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be paid by Gahan into the receipt of the Exchequer © 
Could Gahan the defendant in this action, defend 
himſelf againſt ſuch an information by this judg- 
ment of the ſame Barons given on the ſame Pleas- 


Maix6av- fide of their court, to which the Attorney General 


was not, nor could not be a party ? And yet the 
Barous of the Exchequer have determined, that it is 
competent to a jury to examine the juſtice of the 
original ſentence of the court of exciſe, in an action 
of treſpaſs brought againſt the ſeizing officer, al- 
though I will venture to ſay, that the ſame judges 
would not, nor could not, take upon them to de- 
termine that it was competent to them to examine 


the juſtice of the ſame ſentence upon an informa- 
tion filed againſt the party, who had obtained it, 


for recovery of a moiety of the penalty adjudged 
to the Owner by the court of exciſe. 
The lines which diſcriminate juriſdictions are 
fine, but they are clear and diſtin, and if they 
are once effaced, endleſs and inextricable confuſion 
mult be the conſequence. By the act of cuſtoms 
a particular juriſdiction is given to the Court of 
Exchequer, as a court of revenue, to entertain quz 
tum informations, or actions inſtituted for enforcing 
ſpecific penalties created by the act, and this ju- 
riſdiction is given nearly in the ſame terms in which 
the juriſdiction of the court of exciſe has been 
created Ir. Stat. 14 & 15 Car. 2. c. 9. 8. 14.— 
Upon what ſound principle then can it be deter- 
mined, that in one caſe the adjudication ſhall be 
final and conclufive to all mankind; and in the other 
that it all be examinable in every court, in which 
it may be pleaded or given in evidence. 

It has been urged at the bar, that the com- 
miſſioners and ſub-commiſſioners of exciſe are il- 


literate, and that they are partial and intereſted 


men. I do not know that this aſſertion is founded 
in truth: if I am to ſpeak from the known cha- 
racters of the chief commiſſioners of exciſe, it is a 


KING's COURTS, -DUB LIN. 


groſs, and unpardonable calumny. But-if the le- 
giſlature has thought fit to commit judicial powers 
to men of that deſcription, we ſhould very much 


exceed our juriſdiction, and grofsly- miſtake the 


authority committed to us, if, in giving judgment 
upon this record, we were to enter into a confi- 
deration of the policy of that eſtabliſhment. In 


every caſe which falls within the juriſdiction of the 


commiſhoners and ſub-commiſſioners of exciſe, the 
act of exciſe gives to them as complete juriſdiction, 
as is given to the court of Exchequer by the act of 
cuſtoms, and although no degree of compariſon 


can by poſſibility ariſe between the two tribunals, 


yet, ſitting in a court of law, I feel myſelf bound 
by an adjudication of the court of exciſe, acting 
within the ſphere of its juriſdiction, as ſtrongly as 
I ſhould be bound by a judgment of any of the 
| ſuperior courts. Sitting in a court of law, I am 


not at liberty to enter into an examination of the 


Juſtice, or juſtice of any judgment of a court of 
competent juriſdiction, unleſs it comes before me 
by a writ of error. All parties to ſuch a judgment 
are bound by it, until it is reverſed by a tribunal 
having competent authority to review it. I know 
of no ſo dangerous and extravagant exceſs into 


which any court of juſtice can be betrayed, as 


entering into a diſcuſſion of legiſlative policy in 
erecting particular tribunals. If the parliament has 
thought fit to commit judicial powers to exciſe of- 
ficers of a particular deſcription, we can only ſee 
that they do not exceed their juriſdiction entruſted 
to them. If they do not exceed their juriſdiction, 
we have no authority to pronounce, that they are 
incompetent or corrupt judges. If we could be 
betrayed into ſuch extravagance, we ſhould juſtly 
incur the cenſure, which has been ſo liberally paſſed 
at the bar upon the courts of exciſe. If ſuch a 
principle were eſtabliſhed, it muſt extend to every 
local -and inferior court of judicature. What 
would prote& the adjudications of. courts martial 
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1793. from examination in the ſuperior courts of law? 
With all reſpect for the officers who are ſummoned 
Gaya upon courts martial, commiſſioners of exciſe may 
in error be as competent judges to decide upon revenue 
informations, as the members of courts martial are 
to decide upon the lives and liberties of the King's 
ſubjects, and yet no court of law ever held itſelf at 
liberty to enquire into the merits of a ſentence pro- 
nounced by a court martial duly inſtituted. It was 
attempted lately in the court of Common Plzas in 
England, where a prohibition was applied for to 
ſtop the proceedings of a court martial; but the 
reſent chancellor then chief juſtice of the Common 
leas, and his brethren, determined without heſi- 
tation or difficulty, that a prohibition would not 
lie. If the ſentence of a court martial were ex- 
aminable upon its merits in the ſuperior eourts of 
law, what would protect the ſoldier, who executes, 
or the judges, who pronounce it from action or in- 
dictment, at the ſuit of the party condemned? It 
muſt of neceſſity ſubvert the whole ſyſtem of Britiſi 
juriſprudence. OTE | 
The act of exciſe authorizes the commiſſioners 
upon conviction before them, in certain caſes, to 
levy pecuniary penalties, by iſſuing their warrant to 
diſtrain, and ſell the goods of the party convicted, 
and if ſufficient diſtreſs is not to be found, to im- 
priſon him. If this judgment ſtands, the officer 
who diſtrains is liable to an action; fo ts the gaoler, 
who impriſons: and in either caſe, the juſtice of 
the original ſentence of the commiſſioners will be 
examinable on the trial of the action. The pre- 
poſterous abſurdity of ſuch a propoſition, is ſu ffi- 
cient to condemn it. But it ſtands condemned by 
two ſolemn determinations, Gwynne v. Poole, 2 
TLutw. 1560, Olliot v. Beſey, Sir T. Jones, 214, 
| 215. 6 
| | If the doctrine, which has in this caſe been 
| | preſſed at the bar, and ſeems to be eſtabliſhed by 
the judgment now before us, is to prevail, it will be 
| | neceſlary 
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neceſſary to repeal the act of exciſe altogether. 
For no officer will be found, who can venture to 
put it in execution; and in truth, this action is a 
melancholy inſtauce of the miſchiefs, which ariſe 
in conſequence of a departure from old and ſettled 
principles, becauſe we are now at a diſtance of 
eight years from the commencement of this action, 
Which has been attended with a ruinous expence to 

the parties, to determine a queſtion, upon which 
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no doubt was ever entertained, until the publice- 


tion of Mr. Juſtice Brlacksroxz's reports, where 
the caſe of Henſbaw v. Pleaſance was firſt pro- 


mulged. Is there an inſtance in which an adjudica- | 


tion of the truſtees of the act of ſettlement and ex- 
planation was ever queſtioned, upon a ſubject eon- 
feſſedly within their juriſdiction.— Were their ad- 
judications upon the claims ſubmitted to them in 
any inſtance examined upon their merits in the 
ſuperior courts ?—In truth, until this action was 


brought, it never once occurred to my mind, that 


a doubt could have exiſted, that the adjudication of 
any inferior court, acting within the ſphere of its 
Juriſdiction could bg queſtioned upon the trial of a 
collateral action: — that an action could be main- 
tained againſt n revenue offiver for a ſeizure of 
exciſeable goods, which ſtood juſtified by the ſen- 
tence of condemnation of the court of exciſe, 


where no charge of perſoual outrage or miſconduct. 


was made againſt him. 


Look at this caſe of Henſhaw v. Pleaſance, and fee | 


whether it can juſtify ſuch an innovation. I cannot 
comprehend how the note of that caſe, as reported 
by Judge BLacksToNE, could induce the court of 
Exchequer to depart from a principle, which never 
had been ſhaken, or doubted, until the doubt oc- 
curred to Mr. Juſtice BLacksrToONnE at Nift Prius, 


and by his account was adopted by the court 


of Common Pleas, when a motion was made to 


ſet aſide the verdi for his miſdirection. This cafe 


was determined a ſhort time after the caſe of Scott 


v. Shearman, 
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v. Shearman., The one was determined in Hil, 
1775 ; the other in Mich. 11798.--In the caſe of 
Scott v. Shearman,; the goods had been condemned 
upon an information in the court of ' Exchequer, 
grounded upon the at of cuſtoms. Mr. Juſtice 


BIACKSTONE, who makes the report, in delivering 


his opinion, ſtates that after the firſt argument, he 
had been inclined to think, that the condemnation 
of the goods by the court of Exchequer might be 
concluſive in rem, but not in perſonam, that is, that 
the condemnation was concluſive to transfer the 
property to the crown ; but that in a collateral 
action for damages againſt the ſeizing officer by 
the former proprietor, he might go 1nto proof, 
that the goods were not ſeizable: Upon further 
conſideration however he was of a different opinion, 
and was ſatisfied, that the condemnation was con- 
eluſive in rem, and in perſonam, and afligns his reaſons 


for this opinion: He ſays, the only ground upon 


which the plaintiff could rely was that the goods 
were not liable to be ſeized by the law of the 


cuſtoms, but, ſays he, © I take the condem- 


nation to be concluſive evidence to all the world, 
that the goods were liable to be ſeized ; becauſe 
of the 1mplicit credit, which the law gives to any 


Judgment 1n a court of record having competent 


juriſdiction of the ſubject matter.” In my opinion, 


with reſpect to the court which pronounces the 


judgment being of record or not, his diſtinction 
is unwarranted :—the eccleſiaſtical court is not 
a court of record; the admiralty court is not a 
court of record ;—the prize court is not a court 
of record :—yet was it ever heard, that the juſtice 
of a ſentence pronounced by the eccleſraſtical 
court, or the admiralty court, or the prize court, 
upon a matter confeſſedly within their feveral 
juriſdictions, was ever queſtioned upon the trial 
of a collateral action for damages in any of the 
ſuperior courts. e 28 

| The 
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«© The juriſdiction of the Court of Exchequer,” 
ſays Mr. 7u/tice BLacksToONe, is not only com- 
petent, but ſole and excluſive to determine that 
the goods were liable to ſeizure by the law of 
the cuſtoms, and therefore the ſentence of con- 
demnation in the Court of Exchequer, veſts the 
property in the crown by relation from the time of 
the ſeizure.” In my opinion, the juriſdiction of 
the court of exciſe is not only competent, but ſole 
and excluſive to determine that the goods were 
liable to ſeizure by the law of exciſe; and there- 
fore a ſentence of condemnation by that court 
muſt alſo veſt the property by relation from the 


time of the ſeizure; and it follows of neceſſity, ' 


that neither treſpaſs, nor trover, can be main- 
tained by the former .proprietor againſt the officer 
who ſeized them for a breach of the law of exciſe, 


and who ſtands juſtified in the ſeizure by the ſen- 
tence of a court of competent juriſdiction. _ So 


that upon Mr. Fuſtice BLAckSTONE's argument in 


Scott v. Shearman, in my opinion, his judgment in. 
Henſhaw v. Pleaſance, muſt be condemned: for 
he ſtates diſtinctly that by the ſentence of a court. 


of competent juriſdiction, juſtifying the ſeizure, 
the property of the goods 1s charged by relation 


from the time of the ſeizure, and therefore that 


in an action of treſpaſs brought againſt the ſeizing 
officer, his conduct at the time of the ſeizure is 
the only queſtion in controverſy. © His words by 
his own report are, that the ſentence of the Exche- 
quer is decifive to change the property, and veſt it 
in the crown againſt all mankind, for it has relation 


to the time of the ſeizure, therefore they are the 


goods of his Majeſty, not of the plaintiff, as in 
his declaration he has neceſſarily ſtated them to be,” — 
So in my opinion, he ought ta have ſaid in the caſe 
of Henſhaw v. Pleaſance. The. ſentence of the 
court of exciſe is deciſive to change the property 
and veſt it in the crown againſt all mankind, for 
it has relation to the time of the ſeizure, and _— 

x. | ore 


TE 
1793. 


GAHAN 
In error 
againſt 


MAaAINGAY. 


78 


1793. 


GAHAN 


in errar 


CASES DETERMINED IN THE 


fore they are the goods of his Majefty and not of 
the plaintiff, as in his declaration, he has neceſſa- 
rily ſtated them to be: and of this opinion, it has 
deen ſtated, the Court of Exchequer were in this 


Maixoav. cafr; for the Barons agreed in opinion, that the 
plaintiff could not have maintained trover for the 


goods; and if he could not maintain trover, it 
ſeems to baffle all calculation to diſcover a ground 
upon which he can maintain trefpaſs, where no 
complaint is made of perſonal miſconduct againft 
the defendant, who made the feizure. 

The fat feems to be, that this eaſe of Henfſbaw 
v. Pleaſance, was determined without much con- 
fide ration. The judges according to the report 
are made to declare, without explanation, or argu- 
ment, upon a motion to fet afide a verdict, that the 
reaſons and authorities mentioned in Scott v. Shear- 
man extend to the Court of Exchequer only, 
although. when theſe reaſons and authorities are 
conftidered, they apply with equal force to the 
cafe then before the court, which aroſe upon an 
achudication of the court of excife. The only 
diſtinction taken was, that the court of exciſe was 
not a: court of record, which clearly will not war- 
rant the determination. It never yet was condi- 


dered, that the judgment of a court of competent 


juriſdiction could be queſtioned in a collateral 
action, in which it was pleaded or given in evi- 
dence, merely becauſe the court, in which the 


judgment was pronounced, wat not 2 court of 


record. 
Again in this caſe of A v. Flagſance, the law 
and determinations are palpably miſtated. It is 


 faid in that caſe, according to the report, that the 


adjudications of the court of exciſe were never 
held to be final; whereas the point is dive&ly de- 
termined in the caſe of 7 erry v. Huntingden, Haradr. 
483. Ia that caſe, the words of Har, Chief Baron, 
are, The matter here is not within the juriſdiction 
af the court of exciſe; but if they were to commit 
a miſtake 
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a miſtake in a matter within their juriſdiction, that 


would not be examinable here.” In my judgment 
therefore, this caſe of Henſbaw v. Pleafance is not 


an.authority which ought to have had any weight 


with- the eourt from whence this recard comes : 
more particularly, as it was reprobated by Lord 
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MaNsFIELD, fitting at M/ Prius, in the caſe of 


Dixan v. Cock, which was brought by writ of error 
into the Excbeguær Chamber many years ſince, and 
has lain dormant there, I preſume from a con- 
vidtion in the party proſecuting the writ of error, 


that he had no chance of ſucceeding in that court. 


I have repeatedly heard this caſe of Henſbaw y, 
Pleaſance condemned by Lord LizroxD, who was 


as ſound a lawyer, as any that has ever ſat upon the 


Iriſh Bench. I have lately had an opportunity of 
ſpeaking to one of the judges of the King's Bench 
at Wetminſler, who informed me that the judges of 
that court had all concurred with Lord MANSTIEID 


in the opinion entertained by him in the cafe of 


Dixon v. Cock; and from every inquiry which I 
have made upon the ſubject, no doubt is enter- 
tained in Weſtminfter Hall, that Lord MANSFPIELp's 
determination in that caſe will be affirmed in the 
court of Exchequer-Chamber, if the party proſe- 
cuting the writ of error ſhall preſs the cauſe to a 
deciſion. „ 
In my judgment therefore, this caſe of Henſbaw 
v. Pleaſance ought to be reprobated in every court 
of law, in which it may be mentioned. It is unſup- 
ported by principle, and ſtands condemned by the 
argument of the judges, who made the determina- 
tion upon the ſame point in the caſe of Scott. v. 
Sheariian. | 7 
Upon the abſtract principle therefore, which 
ſeems to have governed the Barons of the Exche- 
quer in this caſe, I have not a doubt upon my 
mind that they were miſtaken. I have not a doubt 
upon my mind that .in this caſe, the adjudication 
of the court of exciſe was concluſive evidence to 
| juſtify 
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1793. Juſtify the defendant in making the ſeizure com- 
plained of by the plaintiff in this action. 

GAHAN With reſpe& to the objections which have been 
«gains made upon the ſubject of the claim, and upon other 

Malixd Av. matters, which are merely formal upon the record, 

they have been ſo fully adverted to by my lords, 
the Chief Judges, that I do not feel myſelf called 
upon to ſay any more than that I do moſt entirely 
ſubſcribe to their opinion.—Let the judgment be 
reverſed. 


Judgment reverſed. 


T*3ſter 


| Eaſter Term, 


34 Geo. UE. 12394: 


MEMORANDA. 


ON the 23d of July 1793, The Hon. Bann 
HeLLEN, Second Juſtice of the Common Pleas died. 


He was ſucceeded by WILLIAM 'TANKERVILLE 
CHAMBERLAINE, Eſq. who took his ' ſeat on the 


Bench of the Common Pleas, the firſt day of Hilary 2 


Term 1794. 


The Hon. GrorGe Hane Third Baron of 


the Exchequer, died on the 18th of November 1793. 
Mrcaaer Sui, Eſq. was appointed a Baron of 


the Exchequer, and took his ſeat in that Court, | 


Hilary 1794. | 
In the vacation between 5 1793, and 


Hilary 1794, JAMES CHAT TERTON, Eſq. his Majel- 


ty's Third Serjeant at Law, was appointed Second 
Serjeant, in the room of HENRY DU@UBRY, Eſq. 
who had reſigned. 


And EDMUND STANLEY, Eſq. was appointed Third 


Serjeant in the room of Mr. CHATTERTON. 


On Sunday the 2d. of February 1494, the Hon. 
RICHARD POWER, Second Baron of the Exche- 


quer died. 


The Hon. Joskrn Hew4TT, Third Jaſtive of the 


King's Bench, died a few 2 before Eaſter 
Term 1794. 


G EXCHEQUER 
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Tueſday, May 13, 1794- 


FIN LAY againſt Mc.Cav. 


1794. 8 
Both che draw- HE defendant drew a bill of exchange upon 
er - - . one Stokes, in his own favour, and indorſed 


of a bill of ex- , 2 2 . 
change were in it to the plaintiff ; it was drawn the gth of October, 


embarraſſed cir- 1786, and accepted the next day; it fell due on 


cumſtances at 


ce time it be- the 23d of November following, when the acceptor 


came due; the refuſed to pay it, being in embarraſſed circumſtances, 


acceptor refuſed 3 . 
to pay it; the às Was alſo the defendant ; but after ſome time the 


. drawer ſome latter having retrieved his affairs, this action of a/- 


1 imeafter, re- 
1 urned it in a tif / umpſit was brought to recover the amount of the 


l his debts to bill. It was tried before Lord Chief Baron YEL- 


9 VERTON at the fittings after laſt term, when it was 
th 's ſubſequent objected, that the defendant had no notice of the 
e ey non-pzyment of the bill by the acceptor, in anſwer 
ble, notwith- to Which it was proved, that ſome time after the bill 
handing the had been due, the defendant obtained a letter of 
of the acceptor's licenſe from his creditors, before whom he laid a 
_ ſtate of his affairs, and included this bill as a debt 
due by hinr to the plaintiff, for whom the jury 
found a verdict, ſubject to the opinion of the court 
upon a point ſaved, © whether this ſubſequent ad- 
miſhon of the defendant made him liable notwith- 

ſtanding the want of notice?“ | 
Fletcher for the plaintiff. The neceflity of notice 
has been eſtabliſhed for a long time, but adhering 
rigidly to the rule in ſome inſtances. was injurious 
to commerce, and judges have laid hold of circum- 
8 ſtances 
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ſtances to take ſuch caſes out of the general rule : 


Therefore it has been held, that the objection of 


> Want of notice has been done away by ſhewing 
that the drawer had no effects in his hands at the 
time. Bickerdike v. Bollman, 1 Term Rep. 405. Good- 
all v. Dolly, 714. 2 Term Rep. 715. Rogers v. Stephens. 
The reaſon of the rule was, that the party by hav- 
ing notice might withdraw his effects, and where 
there are no effects the rule ought not to be ap- 
plied. So a ſubſequent promiſe ſuperſedes the 
want of notice. Rogers v. Stephens, 2 Term Rep. 
713. In that caſe indeed, the court do not go di- 
rectly upon the circumſtance of a ſubſequent pro- 
miſe, but taking it collaterally, they thought the 
notice was diſpenſed with; yet upon looking into 
the opinion of the judges, they ſeem to think, even 
without other circumſtances, that it would be ſuffi- 
cient. It may be ſaid, that this promiſe, being af- 
ter a diſcharge and wanting conſideration is not 


binding: But the admiſſion of the debt by the 


defendant is tantamount to a promiſe, as in Kogers 
v. Stephens; and this caſe is ſtronger, becauſe a mere 
naked promiſe, where a party had been diſcharged, 
might admit of argument, that it was a udum pac- 
tum and void; but where a party, originally liable, 
was diſcharged, and afterwards admitted the bill to 


be an exiſting debt, that raiſes an implied aſſumpfit | 


to pay the debt; in all events, it is evidence of a 
promiſe to pay: there are caſes of that kind where 
admiſſions are reckoned evidence of a promiſe. 
Suppoſe a debt barred by the ſtatute of limitations; 
there the debt is completely gone, or at leaſt the 


remedy is; and yet ſubſequent admiſſions of the 


debt take it out of the ſtatute. (Here be was ſtop- 


ped by the Court.) 


- 8% 
1794. 


FINLA 
again 
Mc. Ca v. 


*r 


Saurin for the defendant. The inſalvency of 
. Stokes has nothing to ſay to this caſe: it is decided, 
that unleſs a party is aware, at the time of the diſ- 
charge, and under that impreſſion make the pro- 

| | G 2 | miſe, 
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miſe, he is not liable.—From the nature of bills of 
exchange, the parties have a right to early notice, 
that the bill has not been honoured ; theſe ſecurities 
paſs for the purpoſe of accommodating trade, and 
if a bill of exchange might be bronght into account 
at the end of fix years, after all tranſactions had 
been cloſed, there could be no certainty in merean- 
tile affairs, and it is upon that principle the law Te- 
quires notice on the very day the payment has been 
refuſed, or at furtheſt by the poſt following : Here 
the declaration 1s five or fix years after the bill was 
due. As to the doctrine reſpecting effects, the 
plaintiff muſt prove that there were no effects, be- 
cauſe the law raiſes a preſumption that there were, 
and that 1s a queſtion for the jury, unleſs the parties 


admit it. 


SmiTH, Baron. From the manner in which this 
promiſe was exprefled, it is neceffary to look into 
all the circumſtances of the caſe, to ſee whether 1 it 
mould be binding. 

YELVvERTON, Chief Baron. I go upon his, that 
his admiſſion ſhewed he fuffered no injury by the 
want of notice, and if he did not, why ſhoald he 
reſt his defence upon it? 

Saurin. If the jury were ſatisfied that there 
were no effects in the hands of the drawer, there 
muſt have been a verdict for the plaintiff, and there 
was no point of law to be ſaved for the court :— 
Then the queſtion arifes, even ſuppoſing that he 
had effects, whether the ſubſequent promiſe bound 


him with the debt. 


YELVERTON, Chizf Baron. We are diſpoſed to 
ſet the verdi& aſide, and let the coſts abide the 
event. 


New Trial. 
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| CTION of aſſumpſit upon a. promilfory note The maker of a 
by an indorſee againſt an indorſer, tried be- Kos ES 
fore the Lord Chief BARON, who reported the caſe payment, the in- 
as follows :—The note and indorſements were ad- es pg ee. 
mitted, the defendant reſting upon a want of notice three weeks af- 
8 . ter; he offered 
of non-payment by the drawer :—A witneſs was to give a bill, 
examined, who ſaid, that he applied to the defendant which was not 
for payment of the note on the goth of April 1793, n eee 
near three weeks after the note was due; the de- him as indorſer, 
fendant anſwered, that be had partly ſettled it; — th offes ds that 
he thought he had ſettled it, for that plaintiff was to a new ſecurity 
ſue Breit, the firſt indorſer, and if he did not pay, ng dipente 
then the defendant would. This was refuſed, and of notice in due 
the defendant offered to give a bill at 21 or 31 days, time. 
which was not accepted of. A witneſs was ex- 
amined for the defendant ; he ſaid, the plaintiff 
threatened to ſue Brett upon his: indorſement on 
this note, that Breit was rich and would. make him 
pay him. A verdict was found for the plaintiff, 
ſubject to the opinion of the court upon. this point, 
„Whether the offer to give a new fecurity for the 
amount of the note diſpenſed with the want of 
notice in due time in this form of action?“ 
Note, there was a ſecond count in the de- 
claration for money paid, laid out, and ex- 
pehded. - RE EI To 
The Recorder, and Ridgeway for the plaintiff. This 
promiſſory note fell due on. the 2d of April; it was 
payable after date; the defendant of courſe had 
notice of the fat ; and he muſt be preſumed to 
have been acquainted with the law: every indorſer 
is ſuppoſed to know the law ſo far, that he is diſ- 
charged, unleſs notice be given in due time. If 


it were the caſe of a bill of exchange after fight, 
| 155 | the 
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the indorſer might not know when it became due, 
and might make a promiſe in error, not being ac- 
quainted with the fact; but here the indorfer has 


made this promiſe with a knowledge of the fact, 


and the law, and therefore the queſtion is, whether 
an indorſer making a promiſe of this ſort, with no- 
tice of the law and fact, is bound by ſuch promiſe or 
not ?—The anſwer of the defendant on the Zoth of | 
April, © that he thought he had ſettled it,” is evi- 

dence that he had notice before the 3oth—that day 
was not the firſt upon which he had notice that the 
bill was not paid. The rule with reſpec to notice 
was for the benefit of the indorſer himſelf, to pro- 
te& him from loſs, or injury; therefore the general 
maxim of law, that each man may renounce the 
law introduced for his benefit applies to this. The 
great principle eſtabliſhed by the modern deciſions 
turns upon the queſtion, whether the indorſer 


ſuſtained any injury by not having due notice? 


It is manifeſt in this caſe, that no injury. was 
ſuſtained ; the defendant never alleged, or even 
pretended that he had ſuſtained any injury; the 
offer to give a new bill was an admiſſion that he had 
not, and an acknowledgment that the plaintiff had 
a reſort to him upon the note; within the very 
words uſed by the judges in Rogers v* Stephens, 2 

Term Rep. 713.— With reſpect to the form of 'he 
action, the court will never turn the party round 
merely upon that objection, if the plaintiff appears 
to have a right, and here is a count for money paid 


to the uſe of the defendant, ſo that if the plaintiff 


failed upon the note, he ſhould have a verdict upon 
the ſecond count. lt will be a kindneſs to the de- 
fendant himſelf to let the verdi& ſtand, becauſe it 
appears by affidavit that the maker of the note was 
inſolvent at the time it became due, and that the 
defendant was apprized of that fact. 
Egan, J. Ball, and P. Burrowes for the de- 

fendant, ſtopped. h 
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YztvzzToN, Chief Baron. If you can be better 1794 
prepared upon a future trial, you may avail your- 
> ſelf of that as you can. At preſent we think the READ 
verdi& ſhould be ſet aſide and a nonſuit entered. 4% 
| Y NOLDE, 
| | | Poſtea to the defendant. 


- 


VALLOTEN ggainſt FURNES. 22 


ASSUMPSIT upon a promiſſory note by the The mater of 
indorſee againſt the indorſer—the note was Promillory note 
| . 5 a ” | became a bank- 
drawn in 1790, and was payable in three years after rupt, and died 
date: The maker of the note became a bankrupt, Pfore the note 
and died before the note fell due. A letter dated decker wrenkis” 
17th May, 1792, from the defendant to the plaintiff, letter to the 
l | . holder of the 
was proved, defiring the note to be ſent to a friend, note, deſiring it 
that the defendant might get ſome ſecurity—that ts be 2 to a 
plaintiff might rely upon the honourable diſcharge bie che inderfer 
of every farthing of his demand, for that he (the to claim againſt 
| . . 2 ſh d the effects of the 
defendant) was turning his property into caſh, and maker, and that 
mentioning that the aſſignees of the late Mr. Henry the holder 
Archdall (the maker of the note) will make a divi- J/S9crely upon 
dend at the end of next month. The Lord CnIEr ing diſcharged, 
Baxox before whom the action was tried, ſaved the 5 ning bi. 
point, Whether this letter diſpenſed with the ne- property into 
ceſſity of proving a demand upon the executors; =. 
; . . 9” OM 5 18 
of Archdall and notice to the indorſer?“ letter diſpenſed 
Recorder, Swift, and Caſtles for defendant. The een the neceſ- 
: 2 : p ty of proving 
rule is, that notice of the failyre by the maker a demand upon 
| ſhould be given to the indorſer: In this caſe no the <xccutors of 
h : - 7 ö the maker, and | 
notice whatever was given, or pretended—but it notice to the in- | 
was urged, that the letter ſuperſeded the neceſſity dorſer. 
of notice. This letter is either a confirmation of 
the note, or a new engagement: — If it be a confir- 
Ex 1 . mamation, 


— — ern ens nee rr ene ens ee 
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mation, it is nothing more than to pay upon failure 
by the maker:—If it be a new engagement, it is 
conditional. - © Do you ſend me the note that 1 
may have an immediate dividend, and then I will 
pay you the amount.” —Butit cannot be contended, 
that if the note was not ſent, or if the plaintiff re- 
ceived the dividend himſelf, the defendant ſhould 
ſtill pay the amount. Goodall v. Dolly ſhews the 
neceſſity of notice. . 
Rolefton, for the plaintiff. This letter ſuperſeded 
the neceſſity of demand and notice—it contains a 
conditional requeſt, and an abſolute promiſe :—The 
plaintiff was not bound to prove he had tendered 
the note—at what time and under what circum- 
ſtances did the defendant write the letter ?—He 
knew the maker of the note had been a bankrupt 
—he knew that he was dead. — This cafe was clearly 
diſtinguiſhable from Goodall v. Dolly. ._ 
YELVERTON, Chief Baron. I think the poſtea 
ſhould be delivered to the plaintiff : I do not rely 


fo much upon the engagement to pay from his own 


effects, but it is a clear admiſhon, that he had that 
notice, which, if he had not, the plaintiff muſt 
have given him, to make him liable as indorſer. He 
knew it was vain to make a demand upon the exe- 
cutors of Archdall, becauſe they had no fund out of 


which to pay, and he knew he himſelf was reſpon- 


ble, and feeling that reſponſibility, he ſays, © you 
may rely upon the honourable diſcharge of your 
demand.” The holder of the note conſidered him 
reſponſible : He conſidered himfelf reſponſible. | 
 MeTce, Baron. I concur with my Loxp Curer 
BARON: I conſider the letter as an admiſſion of 
notice, and there is no condition. annexed, it is an 
abſolute admiſſion; he knew the ſtate of the bank- 
rupt's affairs, and what he ſtates in the ſubſequent 
part of the letter ſeems to allude to his own ſuffer- 
ings, and is no qualification of his admiſſion. 
Suiru, Baron. Though I concur in the opinion 
of the Court, Tnuft ſay, I think the caſe a ſpecial 
ET one, 
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one, amd do not feel my mind entirely free from doubt. 
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As to the letter, I cannot help confidering, that it 
muſt be taken altogether, and the object was to VaLLoren 


have the note ſent to the defendant, to the end, 
that he might claim, as againſt the effects of the 
maker of the note, without which he would loſe the 
whole demand. If this letter never had been writ- 


ten at all, clearly the plaintiff could not recover: 


I did feel at firſt; that it was to be conſidered as a 
conditional one.—“ If you ſend the note to my 
friend, you ſhall get a ſecurity, and you may de- 
pend upon the honourable diſcharge of it.” —The 
note not having been ſent, nor any opportunity 


given to the defendant to make the demand upon 


Archdall's effects, it ſtruck me, that it ſhould be 
conſidered as if i it had not been written at all. How- 


ever I acquieſce in the opinion pronounced by the . 


court, and the rather becauſe of the great principle 


that governs theſe caſes, where no injury can be 


ſuſtained, no notice is neceſlary—here the defend- 
ant could not have ſuſtained any injury, and there- 
fore I agree in the opinion. 

TIILVERTON, Chief Baron. I beg leave to make 
this obſervation, which did not occur to me before : 


The requeſt is not made as a claim of right, but of 


friendſhip and kindneſs, in order that he might get 
ſomething out of the goods of the bankrupt ; but 
it is not out of theſe goods that he relies to pay the 

plaintiff—bur he fays, I will pay you every far- 
thing, whether the fund produces ſo much or not, 
becauſe I am turning my property into caſh.” He 


might have gone to the plaintiff, ſaying, ** here is 


your money, give me the note,“ and then he might 
have claimed againſt the effects of the bankrupt.— 
This confirms my opinion, though I do not feel 


myſelf fo ſtrong as I would if my brother SMITH 


had been free from doubt. 

SMITH, Baren. I think the loi is de- 

eiſwe. | 
Poſtea for the plaintiff, 


againſt | 
Fu R NES. 1 
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| STAPLETON againſ? MACARTNEY. 
1794. 


The dederation T HIS was an action for writing and publiſhing 
Rated, that the . a defamatory libel:—The firſt count in the 
liſhed a libel, declaration was, that the defendant on the 2oth of 
— oth, Auguſt, 1792, did write and publiſh, and cauſe to 
at. a charitable b 2 . . 
ſociety acknow- DE Written and publiſhed (ſetting out the publica- 
ledgedto have tion verbatim) That the charitable ſociety (mean- 
received from: | . 2 . . 
the defendant ing à ſociety eſtabliſhed for charitable purpoſes in 
a ſum of money, Rilkenny)—acknowledge to have received from 
pay 0 Furry Macartney, the defendant, the ſum of £.2 10s. od. 
from the plain- being his moiety of a fine levied upon Stapleton, 
. under a warrant from the ſub-commiſhoners of ex- 
ciſe—Plea, ciſe, for not diſcharging his exciſe due by him, 
that fuch « nc Jong antecedent to the information (meaning the 
bad. information againſt him in the exciſe office). The 
ſecond count was for writing and publiſhing a libel 
of the ſame import, with an averment, that there 
was not any fine levied under a warrant by the ſub- 
commiſhoners, nor any information granted againſt 
the plaintiff of any ſuch import and effect. The 
third and fourth count varied the words of the li- 
bel, and contained ſimilar averments. 

The defendant pleaded, that there was a fine 
levied off and from the plaintiff, under a warrant 
from the ſub-commiſſioners of exciſe, for not diſ- 
cnarging his exciſe, &c. and of this he puts himſelf 
upon the country. Demurrer and joinder in de- 
murrer. 

Sankey and Pletcher in ſupport of the demurrer. 
This plea is no anſwer to the declaration; there is 
no admiſſion of the libel, no juſtification of it; 
and if iſſue were joined upon this plea, and the 
parties went to trial, it would remain ſtill to be 
tried, whether the defendant publiſhed the libel or 
wn =: | 

VV. Smith, 
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W. Smith, contra. If the declaration be faulty, 17 
there muſt be judgment for the defendant : the Lal 
>words in the paper alleged to be a libel are not STarLeToN 
actionable, and no ſpecial damage is laid. The MTA Tur 
publication ſtates, that Edward Stupleion became 
ſubje to a penalty of £2. 10s. which was levied ; 
fo far as that is a charge, the plea aſcertains the 
truth of it; and even ſuppoſing it to be a charge 
of a criminal nature, imputing guilt to the party, 
it is not decided, that the truth of ſuch charge 
may not be pleaded by way of juſtification. Sup- 
poſing the words actionable, the charge is nothing 
more than that a certain penalty was infligted, &c. 
if the truth of ſuch charge would ben juſtification, 
then the plea is good as ſuch: the declaration con- 
tains an averment immediately following the words 
ſtated to be ſeandalous, that there was no fine 
levied, &. The only iſſue, which the plaintiff 
teriders, is that of the fine being levied; the de- 
fendant accepts that iſſue, and follows the words 
of the declaration. It is not abſolutely decided 
that in written ſcandal, the truth may not be 
pleaded ; but ſuppoſe it cannot, it is of the effence 
of ſcandal, that there ſhould be an intention ro 
| aſperſe the party, 3 Bac. Avr. 493. Taking it in 

this point of view, the truth of the charge appears 

upon the record, the facts are pleaded, and the 
demurrer admits them.—As to the charge itſelf, 
there is no caſe where the expreſs charge of being 
a ſmuggler was held to be actionable. 
YeLyeRTON, Chief Baron. There was a caſe of 1 
Moore v. Bloxham in this court, where there was 
| a charge againſt a churchwarden of a much lighter 
nature than this, yet the court held it actionable, 
and upon a writ of error, the Exchequer © hamber 
affirmed the judgment. | | 
MM. Smith. Even ſuppoſing a diſtiller bad in- 
curred a penalty under the revenue laws, it does 
not appear that people would have a worſe opinion 
pf him: the words contain fo flight a charge, that 


CASES DETERMINED IN THE. 


92 
1794. the court will lean to ſupport the plea by way of 
jaſtification there was no deliberate intention 
Starlxron to aſperſe, it was merely a publication on the part 
%% of a charity, and this is a general demurrer which 
MACARPAEY admit of greater indulgence in favour of the 
RO 

5 S. Butler, ſame fide. 

YELVERTON, Chief Baron. The ples i 1s certainly 
bad, but the queſtion is, are the words actionable? 
. SmiTH, Baron. It would be an immaterial 
iſſue, and nothing could be decided : we are as 
competent to decide upon the calc now, 'as after 


the trial of this iſſue. _ 
YELVERTON, Chief Baron. If preſfed for an 


opinion ſuddenly, I will determine this caſe from a 
recollection of Moore v. Bloxham, before Lord 
'Txacron—the charge there nee to this, that 
the churchwarden diverted himſelf on Sunday 
when he ought to be in the houſe of God; it 
charged him with a breach of duty as church. 
warden, and that was held actionable. 
I. Smith. That caſe is diſtinguiſhable from the 
preſent, becauſe the churchwarden is puniſhable 
for a breach of duty in the f as well 
as the temporal court. 

Curia. Allow the demurrer, and give the de- 
fendant liberty to pleag ſuch plea as 80 will abide 


by. 


Demu rrer ad. 


Me. LouGnLiiN 


Ss -& — " a — a” } 
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Me. LovcHiin againſt Me. DONNELL — 


ASSUMPSIT by the indorſee of a bill of ex- Under the cir 
change againſt the drawer. The firſt count ifi gun daft, ce 
the declaration was upon the bill; the ſecond was indorſer of a 
for money paid, laid out, and expended ; the Mi! &f exchange 
third was for money had and received. The de- diſcharged, not 
fendant pleaded the general iſſue, and the action hating due 
was tried at Caftlebar, ſummer aſſizes, 1793, ee 
before the Lord Chief Ba RON, by whoſe report it of the acceptor. 
appeared, that the bill was drawn on the 12th f 
December 1786, by the defendant living in Mays, 
upon John Blake, Dublin, thirty-one days after 
fight, for 2ol. in favour of Patrick Higgins: It 
was accepted on the 12th-of January 1787, and in 
ſome few days after indorſed to the plaintiff. Pay- 
ment was demanded of the acceptor on the 16th of 
February 1787, who, having before that time 
failed in his circumſtances, refufed to pay the bill, 
and it was proteſted on the 2oth of the ſame 
month. No notice of this was given to the de- 
fendant, but it appeared, that in ſome months 
after the bill became due, an application was made 
to him for the amount of the bill, he anſwered, 
_ ©that he was going to Balliurobe in a few days, where 
he expected to meet Blake, the acceptor, and if he 
could not 'get him to pay the bill, that. he would 
pay it himſelf on his return.”—In ſome time after, 
the plaintiff received a letter from the defendant's 
fon, ſtating that his father requeſted the bill might 
be fent up to Dublin again, as Blake promiſed to 
Pay it; it was accordingly ſent to Dublin, a ſecond 
demand. was made upon Flake, but the bill was 
returned unpaid. — At the enſuing fair at ———_ 
Eng 7 | the 


n 


dtenant are 
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1794. the defendant was again applied to; he faid, 
— although he had ſold no cattle on that day, nor had 
Me. Lo von- ſo much money then about him, yet as he had ſilver 
bat 97 enough in his houſe, if the plaintiff ſent, he would 
Me. Dox- pay him there, or at meeting, for that was not the 
NELL. only ſum, he was likely to loſe by the acceptor.'— 
The bill not having been paid, the defendant was 
ſome time after applied to at the fair of Newport, 
when he propoſed paying the amount of the bill, 
without 1ntereſt, or the coſts of the proteſt : this 
was not accepted, and he afterwards refuſed to pay 
the principal or intereſt. No commiſſion of bank- 
ruptcy was iſſued againſt Blake, who had paid ſome 
of his bills after his failure. A verdict was found 
for the plaintiff, ſubjet to the opinion of the 
Court, upon the queſtion :—* Whether this pro- 
* miſe made the defendant liable, notwithſtanding 
* the want of notice of non-payment by the ac- 
* ceptor ?” 3 | 
Ihe caſe ſtood in the paper for this day, and 
when called on, the CHIEE 3 ſaid it came 
within the caſe of Blizard v. Hurſt, 5 Bur. and without 

hearing counſel on either fide, the Court ordered 

The Poſtea to the defendant (a). 


d » 


(a) Vid. pofl Burke v. Molloy, and Maddocl v. Rivet. 


Joux Kine leſſee of Sawuuver Por, Eſq. againf 
| | ABRAUHAM BALL, Eſq. N 


A landlord, E. ECT MEN for non-payment of rent, tried 
_  — before the late Mr. Baron Powtk, at Dundalk 


ed in a civil c , . | 

action, and ſpring aſſizes, 1792.— Upon the trial a bill of ex- 

whoſe lands i : #0 a 

een; Ceptions was taken to the opinion of 3 
| > 


found by in- | 0 | 
quiſition, which is ettreated into the Exchequer, and the lands thereupon granted in cſtodi. 


am, cannot maintain an ejectment againſt the tenant for the non-payment of the rent of 


thoſe lands. 
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judge; it appeared that the plaintiff proved, and 1794. 
read in evidence, atteſted copies of the declaration * 
and ſummons in ejectment, and of the notice at Kine 
the foot thereof; that the ſaid ejectment was brought _ 
for non-payment of rent, and an affidavit of the axanf - 
ſervice of ſaid ejectment, ſummons and notice, BAL. 
proving the ſervice thereof upon the defendant the 
1oth of January, 1792 ; the plaintiff alſo gave in 
evidence an indenture of releaſe, made the 23d of 
April, 1910, between Samuel Poe of the one part, 
and Abraham Ball of the other part, by which the 
lands in the declaration were conveyed to the de- 
fendant for three lives, or forty-two years, which- 
ever ſhould longeſt continue, at the yearly rent of 
21s. by the acre, by virtue of which leaſe the de- 
fendant entered and enjoyed the lands, and paid all 
his rent to November 1784, ſince which time he paid 
no ſum on account of the rent, which amounted to- 
 F£.236 5s, annually. —For the defendant it was 
proved, that in Trinity Term, 19 Geo. 3. one 
Nicholas Dromgoole impleaded the leſſor of the 
plaintiff in the Common Pleas, in a plea of debt, 
and becauſe he did not appear to anſwer, was put 
in the exigent to be outlawed, and for that reaſon, 
on the 5th day of June, in the 20th year of the 
reign, was outlawed in due form, and ſtill fo re- 
mains outlawed. An atteſted copy of a writ of 
capias utlagatum, with the ſheriff's return thereon, 
was given in evidence, by which writ the ſheriff of 
the county of Louth was commanded to enquire 
what goods and chattels, lands and tenements the leſſor 
of the plaintiff had on the 5th day of June, in the 
20th of the reign, or at any time fince, and to cauſe 
them to be extended and appraiſed according to the 
true value thereof, and to ſeize thoſe things which 
he ſhould find by the inquiſition, ſo that he ſhould 
anſwer for the true value and profits thereof, &c. 
concluding with a direction to take the ſaid S. P.— — 
The ſheriff returned the inquiſition, dated 27th of 
April, 1781, finding that S. P. in the writ named, 
| was 
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1794. Was on the 5th day June, in the 20th year, &c. 
ſeized and poſſeſſed, aud is now by himſelf and his 

Kixzs under-tenants ſeized and poſſeſſed, among other, 
lefiee of of the premiſſes in the declaration, of the value of 
again /..10 a year, which premiſſes he took and ſeized 
Barr. into the hands of the King.—The defendant alſo- 
proved a conſtat of a cuſtodiam, 16th of May, 22d 

of the King, by which the cuſtody and farm of the 

lands in the declaration, among others, were granted 

to Nicholas Dromgocle, at the yearly rent of five 
ſhillings.—The defendant alſo gave in evidence 

four orders of the Court of Exchequer; the firſt 

was an order upon the tenants of the lands granted 

in cu/todiam to pay their rents to the cuſtodee ; the 

ſecond required them to pay the aſſignee of the 

{ cuſtodee; the third and fourth were orders for at- 

| tachments againſt 4. B. the defendant in the eject- 
1 ment, for not paying his rent purſuant to the former 
order. — The counſel for the defendant requeſted 

the learned Judge to direct the jury, that the ſeve - 

1 ral matters ſo proved were in point of law a good de- 

| fence, and a bar againſt the recovery of the plain- 
| tiff, but the learned Judge declared they were not 

| ſu fficient to bar the plaintiff's right of action, and 

| left the whole to the jury whether one year's rent 
was due, and in arrear, at the time of the ſervice of 


i the ſummons in ejectment, to which opinion the 
[ | exception was taken.—The jury found for the 
il 


14 | plaintiff, and aſcertained the rent in arrear at 
1 . 1. 1653 15s. being upwards of a year's rent at the 
Wi | time of the ſervice of the ſummons in eje&tment. 
This caſe was argued in £ajier Term, 1793, by 
Pendleton for the plaintiff; and in Trinity Term fol- 
lowing by M. Stb, Dunn, Macartney, J. Ball, and 
Burne for the deſendant ; and Duquery, Blactbhurne, 
and Saurin contra. 5 . 
It ſtood over for the opinion of the Court, and being 
called on this day, judgment was given for the defend- 
ant, and the exception allowed, without the Court aſ- 
ſigning their reaſons at large: we ſhall eee 
5 the 
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the arguments at the bar more at length than we 


' ſhould otherwiſe have done, and ſhall alſo take no- 
„tige of what fell occafionally from the bench in the 


courſe of the argument. 

Pendleton, for the leſſor of the plaintiff. It is 
admitted here on all hands, that the leſſor of the 
plaintiff would be intitled to recover, had not 2 
ceſs of outlawry iſſued againſt him.— The queſtion 
then is, Mhether the outlawry be a Sufficient bar e— 
The only pgſible means by which it can be ſup- 
poſed to operate ſo as to bar his recovery muſt 
either be, 1ſt, by depriving him of the legal gate 
and veſting it elſewhere ; or 2dly by deſtroying the pri- 
. vity of contract and*eftate between the leſſor of the plain- 
tiff and bis tenant, ſo as 10 toll the right of re-entry re- 
ſerved by the leafe. That outlawry in a civil action 
doth not diveſt the legal eſtate of the outlaw, is 
eſtabliſned beyond controverſy, by a multitude of 
correſponding deciſions from a very early period 
in the law, down to the preſent day; the firſt au- 


| tharity in point of time is in the year book, H. 6. 


and alſo Ro. Abr. 807. where it is laid down, that 
the King can only take the prœits of the lands of 
<« perſons outlawed in civil actions, he cannet-till them, 
* cut the trees nor ſeize the lands.”—-In 21 H. J & 2 
Rel. Abr. 808.— The King has no ; gſſeſſian nor eſtate 
% whatcyer in the land. Flowd, 541.—* The King. 


© ſhall only, have the profits as they ariſe of them- 


* ſelves without tilling, or manuring the land.” 
Bunbury, 711.—The court refuſed a ven. expon. 
when a term was found by the inqueſt, but granted 
an injunction to put the crown in poſſeſſion of the 


profits.— And ſo very limited is the intereſt of the 


crown even in the profis of lands of perſons out- 
lawed in civil actions, that in Hard. 106, the court 
held“ That the cuſtodee can levy nu more than the 
* extended value; he cannot ener amd take all the 
* projits, for the King (under whom be derives) 
* has #9 intere/t in the lands but only'a mere per- 
* cgeption of the Peat * far as they are found,” — 

„ Thee 
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1794. 


KING 
leſſee of 

| Pore 
againſt 

BALL. 
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Theſe old authorities have received the ſanction of 
this very Court in the caſe of Semple & Prior, (Ir. 
Rep.)—where on an application by the cuſtodee 
for leave to bring ejectment, it was faid, * that if 


© the tenant cannot otherwiſe be compelled to pay 
“his rent, then by applying to the Court, he may 


be permitted to bring an ejectment, but it muſt | 
be in the name of the outlaw, for be bas the legal 


« eftate.”(a) | | 
Now as to the 2d point, © whether the outlawry 
<* can operate / as to deftroy the privity of contract 
and eſtate between the outlaw and his tenant, 
* and ſo toll his right of re-entry.” The principle 
being clearly eſtabliſhed, that the profits only are 
forfeited to the crown, and that the legal eſtate 
or freehold remains in the outlaw, it follows, that 
all incidents thereto remain unforfeited : All co- 
venants running with the land, and all rights re- 
ſerved by the leaſe remain undeveſted ; Sav. 40. 
no choſe in action, or right not clothed with poſ- 
ſeſſion can be forfeited. By the outlawry the leaſe 
with all the reſervations contained in it, is neither 
deſtroyed, nor is it veſted in the crown by for- 
feiture :—not being transferred then, the right of 
re-entry (reſerved: in it) ſtill remains, nor can it be 
avoided by the tenant for his own benefit againſt 
his own contratt.—Jn Salk. 395 — The outlaw (even 


after ſeizin of the crown) can make a feoffment of 


his lands, and it will be good againſt himſelf, the 
King taking the profits during the outlawry; 
a multo fortioi, he can make a leaſe; and ſince fuch 
feoffment is good, the feoffor had certainly a right 


of entry to make it,—or if he did not enter himſelf, 


but gave livery of ſeizin within view, ſtill the freehold 
did not paſs until the entry of the feoffee ; Pollex. 
47.—lo that the entry of the feoffee was as that of 
the feoffor. O. Lit. 488. In like manner here, 
that of the /e/ſee was as that of the /cſſor. | 

I ſhall now make ſome further uſe of the caſe 
cited from Hardr. 106, and apply it to anſwer a 


| poſition 
(a) Fern. & Scriv. 310. | 
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poſition laid down, and much relied on by the 1794. 
other ſide, in ſubſtance this That where eject- : 
ment is brought for non-payment of rent, the party Kix 

bringing it, ſhould ſhew himſelf intitled to the rent W 
in arrear.— Here the inqueſt (that is ſet forth in the againf 

bill of exceptions) finds that the outlaw was ſeized BITV. 

and poſſeſſed, &c. to the value of J. 10 per year 


* 


over and above, &c. &c. and it finds no more it 
alſo appears that the rent is . 236 per year. 
Now the caſe in Hardreſs lays it down that the 
cuſtodee is ouly intitled to the extended value, he 
cannot enter and take all the profits : who then ſhall 
be faid to have the overplus ? ſhall the tenant re- 
tain it in his own hands 1n violation of his own con- 
tract, by which he covenants to pay it, and which 
contract 1s {till valid notwithſtanding the outlawry.— 
And if he cannot retain it, the landlord muſt be 
the only perſon intitled to it, and the remedy of 
the cuſtodee is to ſue out a writ of melius ing. to 
have the lands extended to their real value, and 
it was for this expreſs purpoſe, that ſuch writ was 
framed, and it would be utterly uſeleſs and nu- 
gatory, if the crown was (as of courſe) entitled 
to all the profits, let the inqueſt find what it 
might. | Z 2 
f was admitted on the other hand that if 71s 
ejetment was on the title, the outlawry would be no 
bar. Neither is it here, the ſtatutes giving eject- 
ment for nonpayment of rent do not alter the nature 
of the action, they only ſhorten the proceſs, and 
ſimplify the mode of it—they prevent the neceſ- 
fity of an actual re-entry, which (with other re- 
quiſites now diſpenſed with) was neceſſary at com- 
mon law—for at common law ſuch landlords as had 
clauſes of re-entry in their leaſes, could as well 
bring ejectment for non-payment of rent as they 
now can, though the proceſs was more tedious 
and complex: and it is that which the ſtatutes 
have remedied. —But ſtill (in legal ſtrictneſs) the 
object of this action under the ſtatute is not the 
” H 2 mere 


| ING 
* 
Por 


again 
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mere recovery of the rent artrar, but of the 
demiſed premiſes, and ſach are the expreſs words 
of all the ſtatutes. It is in fact uſed only indireciij 
to recover the rent, but directly to recover the le 
in the land, which the teuant by non-payment of 
his reut has made the ſubjec, of forfeiture. It 
the ejectment be ſaid only to go to the recovery 


of the rent, then the nature and deſeription of 


the action are changed; it is no longer a mixed 
action, but merely a perſonal one —if the rent 


aud not the term, be the object of the ejectment, 


then the judgment quod terminum recuperet, is totally 
inapplicable, and inconcluſive : —as in the hab-re, 
both having reference to the term, and not at all to 
the £e24.—LChe rot is recovered only conſequenti- 


ally, as being in the nature of damages ſuſtained 


prior to, and at the time of the jor/eiture of ths 
term. But the firſt object of the ejectment is the 
recovery of the term, which is clearly in % ou; lars, 
and to which the cuftadee can have n» claim; and 


therefore it is, that Ch. B. Comvns, qveſtions the 


propriety of permitting the cuſtodee in any caſe 
to bring czectment, (be having nothing io do with the 
term) and ſeems to think his proper remedy i in- 
ſtead thereof, is by treſpaſs for the profits. 

It has been much relied on, that the leave of the 
Court to bring this ejectment, doth not appear on 


the bill of exceptions.—Suppoſe we did not obtain 
the leave of the Con rt at all, are we thereby barred 


of our action? Can the leave of the Court alter 


the eſtabliſned law, and give a right of action, 


when it does not by law exiſt, or vice verſa the 
only operation the leave of the Court can have is 
(uot to give or take away the right of action) but 
to indemniſy ſuch party as might otherwiſe be 
irregular in the proceedings, and thereby incur 
the conſequence of his coutempt ;—it is a gd de- 
fence againſt an attachment, if the cuſtodee chooſes 
to proceed againſt us for irregulariiyj; but the 

granting 
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granting of it eannot give, nor the withholding take 
away 4 right when it exits by Jaw. 
But lay it is neceflary to have the leave of the 
Court, we have vbrained it, and fo the Contt will 
preſume until the eontrary be made eppear ; it will 
(according to -that benevolent principle in our exi- 
minal code, which ſuppoſes ianotentt td preval 


until guilt be made appear) in the preſent caſe pre- 


ſume that we have not been guilty of irregularity, 
until that irregularity be pointed out. 


Here then the leave of the; Court being ob- 


tained (if it has any operation at all) it muſt be 
taken to make the outlaw; glad bot, the farmer bf 
the crown. Tt appears that the tuſtodee who his 
no inieref whatever in the lands, Who has ne bim 
dr prètenfrons to the term, has in èsfimon practice 


deen ſuffered to bring ejeétments to#h rhe leave of 
ide Conrt; and ſhall not the outlaw (dhe cleurly bas 


the legal ate, who is the only perſon who ean have 
any pretenfions to recover the h. Nn, Which is in 


fact the legal object of the action) ſhall not he take 
dhe lame benefit of the ſame authority? The caſe is 


ſtronger; the cuſtoder, even'with the leave bf the Court, 
cannét bring an &jeftment except in the outleow's 
mme, ſo that be it brought by whom it may, it 
muſt appear on the records 6f the Court ts be 
brought by the outlaw ; doth not this manifeſtly 
few, whom the law eonfiders entitled to this 


Action? N 


On the whole of this caſe, I troft it will appear, 
that the plaintiff is intitled to judgment, more 
eſpecially when it is confidered, that the defence 


here ſet up (be its other merits what it may) is in 


point of jufice a moſt vrronſeionable one. It is ſaid 
y Lord MAxsrfETID, © That it is the duty of 
Courts of Juſtice to lean againſt that perſon, who 


roTt --. 
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* brings an hard action, or ſets up ah unconfei- _ 


© onable defence; — the defendant here has made 


it part of his caſe, has abſolutely given it in evi- 


dence, and it now appears on the bilt of excep- 
$ ; ' | tions, 125 
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tions, that from the year 1784, he has not paid bit 


rent to any perſon whatſoever ; and to ſhew it the 


more inconteſtably, he has produced the ineffeQual 
attachments, which iſſued from this Court againſt 


him for his default. Is ſuch a defendant intitled 
to the favour of a Court of Juſtice. To every man 


of good ſenſe and reaſon, ſuch defence muſt -appear 
defective in good conſcience: to a court it muſt appear 
defective in point of law. _ . 
The arguments advanced for the plaintiff in Trinity 
term were to this ect. The objection made in this 
caſe on the part of the defendant, is the firſt of 
the kind in the annals of the law, and it amounts 
to this, that the outlawry of a landlord in a civil 
action, ſhall ſave the tenant holding under him 


from all remedies for the recovery of the rent, 
except merely the attachment of this Court. If 


the objection were to hold, it would be attended 
with the moſt pernicious conſequences to the 
crown, the creditor and the outlaw; it 1s contrary 
to the ſettled practice of the Exchequer, which 


always grants liberty to bring an ejectment in the 


name of the outlaw, in order to recover the rent 
from a refractory tenant. Great reliance has been 


placed upon the order of this Court to the tenant, 


who is the defendant, requiring him to pay his 
rent to the cuſtodee. But the - queſtion is not 


whether the Court of Exchequer, as à court of re- 


venue, will or will not ſuffer the poſſeſſion of the 


crown to be diſturbed without leave; it 1s the ſame 


as if this ejectment had been brought in the King's 
Bench, or Common Pleas ; it is a queſtion upon a 
record in a court of law, whether the landlord can 
maintain an ejectment for non-payment of rent, 
and the determination muſt be the ſame, as it 
would be if the cafe were in the other courts. If 
the landlord has, notwithſtanding the outlawry, 
a reverſion in the land, and rent incident to it, 
veſted in him, the order of the court cannot diveſt 
that right:—It is no more than if a rweriver had 
| een 


* 


an equity cauſe, an order of this kind to a tenant 
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been appointed to receive the rents, the remedy 
would be an attachment for obſtructing the re- 


ceiver, but that would not take away the legal re- 
medy, which the landlord had of proceeding 
againſt the tenant. It cannot be aſſerted, that-in 


to pay rent to a receiver, would, as ſoon as it was 


made, take away the legal remedy of the landlord. 


VIIVERTON, Chief Baron. Where the eſtate 


of the landlord is in-one, and the pernancy of the 


the lands, maintain an ejectment to recover the 
rent, the pernancy of the profits being in another ? 
Anſwer. Then the queſtion is, whether the 
outlawry of the landlord, ſeized of a reverfion 
expectant upon a freehold leaſe, is at all, and how 


far affected by an outlawry ?—No eſtate veſts in the 


crown by the outlawry in a perſonal action; the 


legal eſtate remains as it was; the outlaw forfeits 
nothing, but his goods and chattels, and the mere 


rofits of his lands ;—here the tenant has a free- 
hold eſtate, and all the crown, or any claiming 
under the crown, could do, would be to enter 


upon the land, and take the ſpontaneous produc- 


tions of it; they could not cut a twigg, or dig a 
ſingle fod. Plow. 541. Bro. abr. 40. 2 Rol. abr. 
807. If the land were forfeited by an outlawry 
in a civil action, the crown could maintain an 


|  aflize for the rent, or diſtrain for it, but there is no 
caſe, where any ſuch remedy has been inſiſted 


upon. If Poe had been himſelf in poſſeſſion of 


the land, neither the inquiſition, nor the grant of 


the crown could have affected his poſſeſſion. 
There is no. poſſeſſion: gained by the outlawry : 
the grantee of the outlaw could make a fee farm 
of the land :—the outlaw never was diſſeized, the 


poſſeſſion ſtill remaining in him, and provided he 


does not interfere with the order of the Court for 


the cuſtodee to take the pernancy of the profits, 


he may exerciſe every other act of ownerſhip, 
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If he had been tortiouſly deprived of the poſſeſ- 
fion would he not be intitled to his remedy to 
recover it back by Le Then this land was 
not in the actual poſſeſſion of Poe at the time of the 
inquiſition, but of a tenant claiming under him by 
leaſe. Did the crown by the forfeiture of the 
ſpontaneous productions of the land acquire any 
right over that tenant ?—The covenant reſerving 
rent, and making it payable, runs with the land, 
and the rent is no ſuch part of the profits, as the 
perſon claiming under the crown can receive or 
take, except under the aſſumed power of the 
Court of Exchequer. The crown could not grant 
this rent, as rent. If the cuſtodee enter upon the 
land under ſuch a grant from the crown, he 1s a 
treſpaſſer. Bro. Abr. Tit. Patent. pl. 3. But as 
certain profits have been found by the inquifition 
to be the iſſues of the land, the Court can go ſo 
far as to make the landlord retura ſo much of the 


iſſues, for nothing elſe but the iſſues of the land is 


forfeited. The ejectment for non-payment of 
rent is founded upon the old remedy by the 
ſtatute of Glouceſter, and ſubſequent ſtatutes giving 
the writ of cef/avit, where there were two years 


rent due, and no ſufficient diſtreſs to be found. 
Upon that principle the ſtat. 11 An. alſo fays, no 
ejectment ſhall be brought if there be ſufficient 


diſtreſs. 

YELVERTON, Chief Baron. Could the owner of 
the land diſtrain for the rent, whilſt the pernancy 
of the profits ſtands out in another? 7 

Anſwer. Yes, as incident to the reverſion. 
Wherever there is a right of entry, an ejectment 
may be maintained: there is reſerved by the leaſe 
a right of re-entry for non-payment of rent, which 


no inquiſition, nor outlawry can forfeit. It is a 


ſettled rule, that no choſe in action can be for- 
feited, in an outlawry in a civil action, Sev. 42,— 
The privity between the landlord and tenant is 
never diſturbed, either with reſpect to action, or 

| | | entry; 


d 
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entry 3 and the only difference between an eject- 


ment for non-payment of rent, and on the title is 
that in the former, the Court will give an equity 
to the defendant to recover his eſtate, by diſ- 


charging the rent and eoſts. The condition upen 


which the right of re-entry depends has been 


broken, and the Court will not deprive the party 


of his remedy reſulting from ſuch an event. It 


has been the uſual practice of this Court, at the 


revenue fide, to give leave to the cuſtodee to 
bring an ejectment in the name of the outlaw: 
there muſt have been a right to bring ſuch ejedt- 


ment, or the proceedings muſt have been abtard 
and unwarranted : if he had a right he might as 
well bring it without leave, and at moſt, he would 


only be liable to puniſhment in the revenue eourt 


for interrupting the pernanex. . 
Arguments for the defendant. The only queſtion 
is, whether the plaintiff, under the circumſtances 
of this caſe, ought, to recover in his action of 
the profits only belong to the crown ; the eſtate 
remains veſted in the outlaw ; but in conſequence 


of that right accruing to the crown by the for- 


feiture and outlawry, the outlaw never can (till 


the outlawry be reverſed) recover for non-payment 


of rent. From the date of the outlawry, and the 
time down to which the tenant paid his rent, it 
muſt be preſumed he has paid his rent to the 
cuſtodee.— 2 Rol. Abr. 807 and 932, proves that 
the King ſhall have the pernancy of the profits of 
the ontlaw's freehold lands, which muſt apply to 
civil fuits, for in criminal ones, he would have 


the lands themfelves. Here the ontlaw ſeeks to 


recover poſſeſſion of the lands themſelves for the 
non-payment of that which does not belong to him. 
Hardr, 101. 422.-—If one man be outlawed at the 


fuit of another, every other man may take ad- 


vantage of it, Co. Lit. 103. ö. —If then he could 
recover, it muſt be upon the ejectment ſtatutes, 


which, 


e It is admitted, that the pernancy of 
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1794. Which, it is ſaid, have been ſubſtituted in the 
place of the writ of cſavit. Even ſuppoſing that 
Kine to be the caſe, no outlaw can recover, when the 
—_— crown is in poſſeſſion of the profits of the. eſtate. 
ent, A ſubtil diſtinction has been taken between the 
- BALL rents and profits : Wherever a demiſe is made, 
the word © rents” is ſubſtituted for profits; it is 

in lieu of the profits of the land and is forfeited 

by the ſame reaſon (being the equivalent for the 
profits) juſt as the profits themſelves would be. 

By the 11th of Anne, it is made neceſſary to prove 

that a right of entry ſubſiſted, but by the next law 

upon the ſubject, 4 Geo. 1. that is =- unneceſſary. 

If Poe had aſſigned all the rent during his life, 
ſurely payment to the aſſignee would have been 
a bar to an action for non-payment of that rent. 
What difference is there between that caſe, and 

the caſe now under argument? The outlawry in 

a civil action transfers the right as completely as 

any deed executed by himſelf could do, and it 
follows clearly, that until the outlawry be re- 
verſed, he is not intitled to receive one penny of 

rent, by that remedy which was only given to 
enable landlords to receive arrears of rent. In 

actions under theſe ſtatutes, it is in the power of 

the defendant to come in and tender the rent and 

coſts to. the landlord, after which he can proceed 

no farther. The tenant here ſtood attached for 

not complying with the order of the Court to pay 

his rent to the cuſtodee. Suppoſe he had done 

ſo, and notwithſtanding, it had been competent 

to the outlaw to bring an ejectment, the , tenant 

could not ſtop thoſe proceedings without paying 

that very rent again to the landlord. If the out- 

law had recovered the poſſeſſion in this action, the 

Court would have attached him on the revenue ſide, 

becauſe he had no right to the rent. 

'Powrr, Baron, No :—but- becauſe he would 


recover iu ſpight of the order of this Court 
; 7 to 
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to the tenant to pay the rent to the cuſ- 
todee. 

Anſwer. And why does the court isr bene 
to order the tenant to pay the cuſtodee, but 
| becauſe the crown 1s ed to the profits of the 

land. 

Powk, Baron. The crown mil not by any 
legal means recover a ſhilling of this rent. 

Anſwer. If the crown be intitled to them, they 
could be recovered by levari. 
powzR, Baron. The crown is not intitled to 
the rents, as rents. 

Anſwer. What paſſes to the grantee ? If the 


.crown be not intitled to the rents, the grantee * 


could not be intitled to them, and any order of 
this Court upon the tenants to pay their rent to the 
cuſtodee muſt be rank injuſtice, if the crown were 
not intitled to that rent. | 

Power, Baron, The reaſon that the Court makes 
the order 1 is, that the cuſtodee can recover no other 
wa 

Auſwer. The practice in England. is, that 
wherever lands, which did belong to an outlawed 
perſon, are out in leaſes, the inquiſition finds 
them under leaſes with a reſervation of rent 
If that praQtice be right, to what end find the 
reſerved. rent, .if there conld be no forfeiture of 
the rent ?—A leaſe made bond fide, before inqui- 
ſition found, could not be diſturbed, and if the 
crown be not intitled to the rents reſerved” under 
ſuch leaſes, what has a perſon having in con- 
templation to become an outlaw to do, but to 
let all his lands in leaſes, and reſerve the rents 
to himſelf? A right to the ſame thing cannot 
2 at the ſame time in two ſeveral per- 
ons. 

Pow ER, Ba If 1 want of, right, and want of 
xemedy be the ſame thing, the crown has no 


"PR 
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Anfwer. Nothing could maintain an ejectment 


for non-payment of rent, but a right to the rent, 


KING 
leſſee of 


Pot 


and a right to recover it. A mortgagee has a 
right to the eſtate, not to the rent. If the leaſe 


geist were made antecedent to the mortgage, there 


BALL. 


the leflor might maintain an ejectment for non- 
payment of rent againſt his leſſee, becauſe the 


mortgagee was not the aſſignee- of the leſſor of 
the plaintiff, who is the perſon intitled to the 
rent. The grantee of the crown, in this caſe, 
muſt be conſidered as the aſſignee of the per- 
ſon intitled to the reat :—But if the leaſe were 
made ſubſequent to the mortgage, the -ejeQm-at 
for non-payment of rent could not be main- 
tained. | 2 | 

The caſe being this day called on for judg- 
ment. 8 e 

YELVERTON, Chief Baron. The queſtion in this 
caſe is, whether a man who has been - outlawed, 


and thereby forfeited the pernaney of his pppfits 


to the crown, can maintain an ejectment for non- 


payment of rent? I have declared my opinion 
repeatedly, that he cannot maintain any ejectment, 
either upon the title or otherwiſe, but it is ſtronger 
in the caſe of an ejectment for non-payment of 
rent, becauſe it is for the profits which he has 
forfeited. Therefore the bill of exceptions muſt 
be allowed, and the peſtea given to the de- 


fendant. 
| Judgment for defendant. 


Nogßar 
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Rokr Faris Cuſtodee again JohN Faris. yp 
| * | ; F794. 
MF HIS cafe, which was on the Revenue fide of 4 landlord 
the Exchequer, had been argued ſeveral times, dy abner ee 
and was this day called on, immediately after the awed ina civil 
foregoing caſe, for the opinion of the Court, who lande granted in 
merely pronounced the rule, without affigning any , cannot 
reaſons; we fhall therefore report this cafe upon ment for ron- 
the fame plan as the former, by detailing the paymentofrent, 
arguments of the bar more at length, and in- kasse ne gr 
ſerting what incidentally fell from the beneh. chequer, and the 
A conditional order had been obtained on the Atom) Ge 
12th of July 1791, for an attachment againft the 
Rt. Hon. Earl Farnbam, for bringing an ejeQ- 
ment for recovery of certain lands in the county 
of Cavan, upon the ſtatutes for non-payment of 
rent, *and for iffuing the habere thereon without 
the Attorney General's confent, and without ob- 
taining the leave of the Court, the faid lands 
being granted in cuſtadiam to the plaintiff. | 
The lands of Ellis Monck, which were the lands 
in queſtion, had been demiſed on the 15th of 
September 1732, by Earl Farnham's father to John 
Davis, who in a ſhort time afterwards fold his in- 
tereſt to John Faris, the defendant ; he continued 
in poſſeſſion till June 1786, when he became em- 
barraſſed in his cireumſtances, and conveyed the 
lands to Thomes Carſon, one of hi ereditors, who 
continued in poſſeſſion till 20th Fuly 1990. The 
defendant being alſo indebted to one Ingbam by 
judgment, procets to an outlawfy was iſſued againſt 
him, and by inquifirion, the conſtat of which was 
in November 1785, the lands of Ellis Monck were 
found to be his property: -In Hilary 1786, the 
lands were granted in cy/todiam to Inpham, who 
afterwards made an aſſignment thereof to Fe 
arts, 


bring an eject- 
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Faris, the preſent plaintiff; an injunction was 
obtained to put him in poſſeſſion, and on 26th 
May 1786, an order was ſerved upon Thomas Car- 
ſon, the tenant in poſſeſſion, to pay his rent to the 
cuſtodee. 7 
In Hilary term 1790, the Earl of Farnham 
brought an ejectment for non-payment of rent in 
the Common Pleas, and in July following obtained 
judgment thereon and iſſued an Habere.— The plain- 
tiff filed an affidavit, ſtating that he always held the 


lands granted to him in cuſtodiam as the principal 


fund for the payments of the debts due by John 
Faris; that he (the cuſtodee) had no notice of the 
ejectment, and had he known of it, he would have 
prevented judgment being obtained, by applying. 
to the creditors and paying the arrear of rent, 
that the ejectment was brought in the Common Pleas, 
whereas it ſhould have been in this Court; that it 
was brought without the leave of this Court and 
without the conſent of the Attorney General. Upon 
this affidavit the conditional order for an attachment 
was pronounced, to ſhew cauſe againſt which the 
Earl of Farnham filed an afhdavit, ſtating that he 
had never heard of the lands being granted in 
ciſtodiam, until he was ſerved with the conditional 


order; that Thomas Carſon had entered in 1785, as 


aſſignee of the whole eſtate ; that as ſuch he paid 
his rent to the Earl's agent, and continued in 
poſſeſſion until the judgment in ejectment was ob- 
tained againſt him :—before the fix months ex- 
pired, Carſon often promiſed to pay the rent, but 
no application was made by any cuſtodee to the 
Earl, or his agent. There was at one time an ap- 
plication by one Richardſon, who alleged that he 
was aſſignee to J. Faris, but he never pretended 
that the lands were in cuſtodiam :—believed that R. 
Faris, the cuſtodee, lived in the neighbourhood of 
the lands and well knew of the ejectment, and re- 
covery thereon long before the fix months were 
expired, which was on z2oth December 1790; 
| | believed 
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believed the application for an attachment was 


made in colluſion with the aſſignee of J. Faris, as 


>appears from the plaintiff never having taken any 


— under his cuſtodiam from May 1786, nor was 


eſſion ever delivered to him under the in- 
junction. The Earl's affidavit further ſtated, that 
had he known of the cu/todiam, he would have ap- 
plied to the Court for leave before he brought the 
jectment. | . 


On the 27th of July 1791, Carman ſhewed cauſe 


againſt this order being made abſolute. The Earl 
had no notice of the cuſtodiam, the plaintiff ſuffered 


Carſon to remain in poſſeſſion, by which the Earl 


was deceived. YT „„ 
VEIVIRTON, Chief Baron. This Court, being 

the ſupreme Court of his Majeſty's revenue, is 

bound to look to his right. No matter who is the 
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tenant in poſſeſſion, the crown is in poſſeſſion from 


the time of the inquiſition, and who incumbered, 


or to whom the lands were handed over, is not the 
enquiry :—the queſtion is, have the hands of the 
crown been removed without permiſſion? From 
the time the eſtreat comes into this Court, we are 
bound to look, not to the perſon, but to the lands, 
and when a man makes a ſearch, it is for the par- 
ticular lands, and not for the perſon, and it 1s 
right, becauſe there may be -different cuſtodiams 
to 12 different perions. If you find the lands in 
cuſtodiam to any perſon, you cannot bring an eject- 
ment without leave. I hold it neceſſary to grant 
the attachment, to maintain the juriſdiction of the 
Court; but circumſtances of fraud or colluſion ap- 


pearing will determine me in the uſe we make of 


it. When the lands are in cuſtodiom, until the 


King's hands are removed, you cannot bring. an 


ejectment. I remember, when at the bar, I 
ſhewed cauſe againſt an attachment for bringing an 
ejectment many years after the death of the outlaw, 
and the cauſe was diſallowed. | 


POWER. 
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1794. Powen, Baron. I never met fuch a eaſe as -this 

before. It appears from the conditional order 

Favs that judgment was had, but it does not appear that 

e 22 bobere did iflue, and that it was executed, 

Fans. There may be an admiſſion that an -avere.did 

tte, but it does not appear to this hour, whether 

. the fix months are expired. If they have 3 
this Court could not be warranted upon any ground 


whatever to mterfere. | 
YareeaTON, Chief Baron. I cher think we 


are baund to look to the tenant even though 
the fix months are expired. The party here 
has brought an ejectment in a foreign Court. 

Curran. Admitting this Court to be the ſupreme 

fifcal Court of the King, and that the Court does 
not look to the perſon, yet it will look to the par- 
tien lar circumſtanees of the caſe. In Hi. 1785, 
there was an outlawry againſt the defendant, at the 
ſuit of ane Ingham, and the inquiſttion was in day 
1785: here the complaint is made in à cauſe of 
Faris cuſtodee v. Faris. The party eoming in to 
fupport a rule muſt abide by the affidavit upon 
which it was granted; there is not a 'of 
Ingham's cuſtodiam in the a fficda vit, and- err u 
it is a proceeding behind the back of him, who 
is the prior cuſtodee. The Court never makes an 
order for an attachment, unleſs to protect the 
erown for the uſe of the ſubject. Whe.i is the per- 
ſon here intitled: Is it not the perſon claiming 
the prior cuſtediam? Who is he Not Faris, 
who makes this application: not the defendant 
charged to be in collufion — but un. who is not 
kefore the Court. 

Note. The, officer was interrogated, whether 
when a ſearch was made in the office, they 
ſearched for the perfon outlawed, or the lands 
granted in cuſlodiam? The officer anſwered 

that the ſearch was made for the perſoen.— 
There was no index to be the lands. 


YELV TON. 
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YsiverToON, Chief Baron. If there be not chere 


certainly ought to be one. I beg to know when 


lands are granted in cyfodiam, and a rent of ten 
ſhillings is reſerved to the erown, which the ſheriff 


is bound to colleR, how it can appear what the lands 


are, unleſs there be an index? I fit here by the 
oath of my office to ſee: the King's rights main-- 
tained. I care not for Faris, or Ingham, or Lord 


Farnham, (for whom I have as great a reſpeR as for 


any man, but here I know en and I ſay it is 

s ſhould be ſub- 
ʒject to ten ſhillings rent, and yet you ſhould be 
permitted to evict the tenant in poſſeſſion. An 
ejectment cannot even be brought againſt a third 
perſon without leave before the King's hands are 


a monſtrous thing, that theſe lan 


removed: the lands are in the crown now, and 


muſt remain, let the Court determine what it may. 
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Power, Baron. If the lands are granted in 


cuftodiam to Ingham, the crown gets rent from him, 


and not from Faris the hands of the crown can- 
not be removed, quad Ingham, by any motion on- 


the part of Faris. | 5 

- YELVERTON, Chief Baron. There is a rent 
payable by both. | : 
: f : . ä f | * | | 


The caſe ſtood over until the gth of 7 ” 1792, : 


when it was again ſpoken to by 


Curran, for Lord Firnham. It is certainly a 
very ſevere thing, and ſhould not be carried far- 
ther than neceſſity warrants, that a laudlord ſhould: 
be thus implicated with his tenant, and that the 
forfeiture of the tenant ſhould work an injury to 
the landlord. © The ſolid idea is, that the tenant 
only forfeits what he has; he forſeits his intereſt. 
cum onere, i. e. the rent which is due to the land- 


lord, and therefore this being a matter of ſo much 


diffculty, the Court would, if it were res integra, 
diſpenſe with the application for leave on the part 


of the landlord. But that it is now unneceſſary to 
— M . 
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argue. It is for the diſcretion of the Court, if the 
practice be bad to amend. it; it is for the legiſlature 
alone, if the law be oppreflive, to correct it.— 


But neither on the part of the erown, or the 


Court, ought any thing of this kind be made a 
ground of contempt, if in point of fact, there 


de no conduct on the part of the perfor! com- 


plained againſt that can be deemed contemptuous. 


1 am putting out of the caſe collateral circum- 


ſtances, becauſe it is of more advantage to de- 
termine the caſe upon ſome known material fact, 
than have your order reſt upon a doubtful matter, 
when no man can know upon what eircumſtance 
the Court determined. I reſt upon this principle, 
that no man is in contempt, who is not guilty of 
ſome contemptuous act, or not knowing that fact 
againſt which his conduct is deemed a contempt. 
It cannot be a contempt in any man to bring an 


ejectment, when it ſtands confefled, he knew 


nothing of the lands being in czſtodiam. This is 
doubly ſtrong, when it appears, that there 1s no 


poſſibility of conſtructive notice here: there ean 


be a contempt only where a man has actual notice 
of the proceedings, or of ſome partieular fact, 
from which he is bound to take his chance of 
ſuffering for his neglect in not having notice. 
There is no alphabet with regard to lands granted 


in ciſtodiam no regiſtry—no particular notice, to 


which the ſubject can apply, or is bound to apply, 

METGE, Baron. When I heard this objection, 
J felt there was weight in it, but I thought myſelf 
borne doyn with the weight of precedent, and 
the practice of the Court, that the party at his 
peril muſt know of the cu/?odiam. ] do aver that 


is the language of the Court; I have heard it, 


and I always thought it the ſevereſt thing in the 


world, 


'- Power, Baron, I do not wonder, that ſuch a 
principle is controverted; J never ſhall ſubſcribe 
io it, without being borne down by precedent. 


— — ͤ ͥ-ñ— — 
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Curran. It is of importance to have this 1794. 
matter ſettled upon a broad principle. — 
Furnbam brings this forward with the utmoſt reſpect. Fans 
The Court is to determine whether he ought to be ner 
attached; or whether he has ſhewn cauſe ſufficient Farr, 
to diſcharge the attachment. The Court will con- © 
ſider itſelf as the great confidential truſtee, and 
repofitory of the crown's rights. If this were not 
the very firſt ſubject of its juriſdiction, it was cer- 
tainly the firſt of any real importance: But there 
is no diſtinction better ſettled than the diſtindtion 
between that prerogative of the crown, which is 
_ [exerciſed are corone, in which the crown is per- 
-fonally- mterefted, and that in which it is nomi- 
nally intereſted; and which is only uſed for the 
benefit of the fabjea. It was decided by Lord 
-LivrorD, | that where the proceſs, though in the 
name of the crown, is made uſe of by the ſuhject, 
it cannot be executed upon a Sunday (a). The fame 
diſtinction applies to outlawry, in which the crown 
has merely a nominal intereft; the proceeding is 
ſor the benefit of the ſubject. That being the 
caſe, it would be an extraordinary thing, that it 
ſhould de carried by any conſtruction to make it 
eriminal in a matter of civil right, upon a doctrine 
in civil actions. The right of the crown is imma- 
terially concerned; will the Court then ſay, that a 
party is guilty of a contempt, as againſt the crown, 
apon a foundation, on which in no other pothble 
caſe, he could- be guilty of a contempt? Ho- 
ſtrong is this in the caſe of a tenant: where rent is 
payable out of land, the forfeiture of the tenant 
has no manner of connection with the demand 
againſt the tenant by the landlord. Does the crown 
claim any thing prior to the landlord's demand? 
it does not :=the! tenant has: forfeited, and could 
forfeit nothing, but that which he had, i. e. the 
MT COTE a lo nee CCC 
() Vid. Stannur's caſe.cited Vern. and Scriv. 316, and Crotu⸗ 
; Ve, Halliday, 2 Ir. Par. Ca. 289. e | 
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1794. land, ſubje& to the payment of rent. It is faid, 
the lands are given in charge, that the Court will 
Fang puniſh as a contempt any interference by a ſtranger, 
"apap even though the crown is not concerned. True: 
Faris. but where it is a mere interference, you mult eſta- 
bliſh that fact upon which a contempt can ariſe. 
Had he actual notice of the crown having poſ- 
ſeſſion. 785 _ | „ 
F IVERTON, Chief Baron. It fignifies nothing 
whether he had, or not. en Ht 
Curran. If it did, Lord Farnham's oath 
purges him in this motion. Then had he con- 
ſtructive notice ?—was there any thing which might 
lead him to a knowledge of it? a man may have no- 
tice through a regiſtry, or the medium of a variety 
of facts, which by an enquiry would lead him to a 
knowledge of the other fact againſt which he is 
ſuppoſed to offend. There is no ſuch thing here: 
the Court has judicial knowledge that there is no 
regiſtry as to the lands. The land is the conſi- 
deration which the landlord parts with for his 
rent; the ſuit is for non-payment of rent, a re- 
medy operating in rem, not in perſonam; there is 
then no remedy after a demiſe, and if the Court 
adopt any rule of viſiting conſtructive, contempts 
upon the ſubject, they ſhould ſee that there was 
exiſting ſome public regiſtry from which he could 
have notice. The great known general principles 
which defend the liberty of the ſubject, are not to 
be trodden down by fictitious conſtructions adopt- 
ed by Courts of juſtice acting miniſterially, and 
Judicially in taking care of the King's revenue ; 
they will ſee, that the party has it in his power to 
be innocent, before they by conſtruction de- 
termine him to be guilty.—But there is a regiſtry 
as to the perſons; what perſon, is he to look to? 
is he to ſearch through 500 meſne aſſignments of 
which he knew nothing? will it be laid down, that 
without any regiſtry . of lands, the landlord ſhall _ 
hunt through a regiſtry of perſons to ſee whether 
- ont rele ; 1 
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in progreſs of time any man might have a claim, 


before a remedy can be taken for the rent? no 


practice of any fiſcal court ſhould ſuperſede the 


rules or principles of law with regard to the liberty 


of the ſubjett. No man, who is confeſſed to be 


beyond the poſſibility of criminal intention, ſhall 


be preſumed: to be guilty ; ſuch a practice ought 
to be diſclaimed. Is the Court defending the 


King's right ?—no :—is it any right fictitiouſſy 


in his hands ?—no :—becauſe the crown never had 
that right: the crown ſubſtantially had no intereſt, 
and the Court adminiſter the prerogative in favour 
of the ſubjet. The caſe comes to this, that by 
mere practice, though it is impoſſible the party 
ſhould have notice, and though the proceedings 
are fictitious in which the crown has no concern, 
yet the party ſhall be thrown into gaol. Suppoſe 
a man In executing the proceſs of the Court, 1s 


attacked by another knowing of the proceſs, the 


latter will be committed: but if he made a mere 


common aſſault, without knowing of any proceſs, 


1t 1s no contempt 1n the man whoſe mind was free 
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from guilt, becauſe he was ignorant of the fact 


from which the criminality ariſes.— There is a 


ſecond ground of defence againſt this applica- 


tion : =the plaintiff ſtates that the lands were 
granted in cuſtodiam to him in Hil. 1186, and he 


has not pretended to ſay, that he ever proceeded 
with effect upon any one order for payment of 


rent out of theſe lands, ſave that, he ſays, in 1786 
he ſerved Carſon with the order to pay his rent. 
YELveRTON, Chief Baron. I think this caſe 


ſhould not have been argued, after it was known 
that the King's title was affected: that is avowed, 


and it is upon that broad baſis'l found my opinion. 


HamtiTon, Baron. We are to confider whether 
this application ſhould be yielded to. I think 


there are ſtrong circumſtances againſt the plaintiff ; - 


he has lain by a conſiderable time, and he does 


not lay he had no notice of the ejectment; yet he 


lets 
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lets it go on: he appears to have ated collufively: 
he ſhould have given notice to Lord Farnham. 
YELVERTON, Chief Baron. As to all theſe cir- 


cuſtodee cumſtances mentioned by my brother HAMILTON, 


again 
FA = 


they may ei material when we come to couſider 
the terms upon which Lord Farnham ſhould be 
Hiſcharged | rom the attachment. But they have 
nothing to do with the queſtion, whether he ſhould 
be attached or not. The queſtion before the Court 
is this, whether the ſupreme fiſcal court, poſſeſſed 
of ſovereign juriſdiction, ſhall ſuffer the King's 


hands to be removed by any other Court, or ju- 


riſdiction? the character of the party, and the 


ſituation in which he ſtands, are only circumſtances 
to govern the diſcretion of the Court, when we 


come to conſider upon what terms the party vio- 
lating the juriſdiction ſhall be diſcharged from the 


attachment. This Court is uncontrolable by any 


other—even Chancery "muſt ſubmit. From the 
moment the King's title is upon the record, the 
— 51 of this Court are bound by their oath to 
ee It uniavaded. I want no other information, 
than that the King's title is upon record. An 
ejectment is brought in another Court, and judg- 
ment is obtained. The King's hands are removed 
by the authority of another Court, without this 
Court ever being conſulted. If this were the caſe 
of a common perſon, let alone the caſe of the 
King, and Lord Farnham brought an ejeQment 
without ſervice upon the tenants, would we ſuffer 
third perſons to be removed, fitting in an ordinary 
Court of juſtice ? will ſo monſtrous a doctrine be 
attempted to be ſupported, that an ejectment can 
lie againſt the crown ? it would be idle to argue 
it: —but it would be more monſtrous and abſurd 
to ſay, that the King's hands may be removed by 


an ejeament with which no perſon upon his part 
was ſerved. How is he affected? — Are not his 


hands removed Will it be doubted, that his 
9 title 


. KING'S COURTS, DUBLIN. 


title is upon record? it cannot be denied; then 
his hands cannot be remove. 
> A diſtinction is taken with much parade, where 
the crown acts jure corone, and where it lends its 
aſſiſtance to the ſubject. There is no ſuch diſ- 
tinction: —it is matter of diſcretion, whether the 


crown will lend its prerogative to the ſubject, or 
keep the pernancy of the profits: upon every 
cuſtodiam there is a rent of five ſhillings reſerved; 
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that-is given in charge to the ſheriff, he totts for 


it. If the King may reſerve five ſhillings, he may 
reſerve 5eo/. Shall this Court ſee that rent taken 
away, and never interfere to / preſerve its juriſ- 


diction? it is a monſtrous doctrine, and if we 
ſuffer it to receive any countenance, we betray our 


own conſtitution, and the prerogative of the crown, - 


and the conſtitution of the country. The liberty 


of the ſubjeR has nothing to do with this caſe. It 


is very well known how men violating our juriſ. 
diction, are diſcharged from attachment, —pay the 


coſts of the proceedings in the foreign Court, and 
begin de novo. I never remember an inſtance in 


which an attachment iſſued in caſes of this kind 


to deprive the ſubject of his libe 


rtv. x 5 4 
Much has been ſaid of notice. That has nothing 


to do with it : there are means of acquiring notice. 
You are not to look into alphabets or proceedings 


in paper, but to the records in this court, and 
when the King's title is upon record in this Court, 
every man is bound to take notice at his peril. 
Why are we daily applied to? Is it not becauſe 
no Court. can remove the King's hands? Why do 
we inſiſt upon the ejectment being brought here? 
becauſe if we ſuffered it to travel into another 
court, we would loſe all kind of dominion over it; 
but here we can control it in every ſtage of its pro- 
greſs. Therefore I am clear in my mind to grant 
the attachment againſt Lord Farnham, and if the 
noble Earl were here, I ſhould not deſpair. of con- 


vincing him, he ought to ſubmit to the order. 


What 


120 CASES DETERMINED IN THE 


1794. What uſe may be made of this attachment 
| againſt him, I conſider as a very different queſ- 
Faris tion; but I cannot ſuffer ſuch a, monſtrous 
cuſtodee doctrine, as that after the records of this Court 
= have affirmed the King's title, it ſhall be diſaf- 
firmed by the ejectment and habere in the Common 
Pleas. The eſtreat of the inquiſition from that very 
Court, finding the party ſeized, and which being 
eſtreated here becomes an order of this Court, 
creates a title for the crown, and a profitable oue, 
ſmall as it is. The law is the ſame, whether the 
profit be great or ſmall ; the minuteneſs of the 
ſubje& makes no difference in the law. The rent 
of five ſhillings is as much under the protection 
of the Court as 500“. Shall we ſuffer the King's 
hands to' be removed, and at the ſame time call 
upon a ſheriff to tot for theſe five ſhillings, which 
we cannot do but upon the King's title? There- 
fore I think the attachment ſhould iſſue, but that 
no vexatious uſe ſhould be made of it; when his 
lordſhip applies to be diſcharged, -I will. deliver 
my mind upon it. I think I fee a way in which 
the juriſdiction of this Court may be preſerved. 
without affecting Lord Farnbam. But what I- 
complain of is the monſtrous abſurdity of having 
the King's title affirmed here, and diſaffirmed in 
the Common Fleas. If we are convinced that this 
cuſtodiam was obtained by colluſion, or through 
vexation, or to lead Lord Farnham into error, we 
may give him leave to, inſtitute ſuch proceeding 
as may ſet aſide the cu/todiam, and then the King's 
title will be out of the way :—for ſo long as that 
title 1s in the way, no man can remove the hands of 
the crown. | Ok 5 
Power, Bd on. I think the King's hands have 
not been removed, nor can they be removed by any 
thing, which has been done. RG © | 
HamrLToN, Baron. My mind is ftrongly af- 
fected by what my, Lord Chief Baron has ſaid. 
I ſhould be happy to get out of the objection, be- 


cauſe 
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cauſe I confeſs that theſe proceedings are liable 1794. 
to the imputation of neglect, if not of colluſion ww 
and the ground of my difficulty is this: the affi- 1 8 
davit of Faris ſeems to me to be conceived, and nat. 
to be calculated in ſuch a way as to give room for Faris, 
believing, that the facts really were as ſtated by 
Lord: Farnham, that there had been an aQual 
aſſignment of the leaſehold intereſt antecedent to 
the finding, or the eſtreat, that the perſon to 
whom the aſſignment of this entire intereſt was 
made, was actually in poſſeſſion ; that notwith-⸗ 
ſtanding the cu/ftodiam and the order to pay the 
rent, (which was ſerved merely upon the tenants 
in poſſeſſion,) the cuſtodee has permitted that per- 
ſon to receive the rent from that time to this. 

The cuſtodee himſelf ſtates it to be a leaſehold 

intereſt, from which we are to preſume he knew _- 

the nature of it, and he ſtood by, permitting the 

aſſignee and the perſon in poſſeſſion to continue 
anſwerable to Lord Farnbam, as landlord, to whom 

the rent was paid by the aſſignee. The cuſtodee 
no where in his affidavit denies, that he had no- 
tice of the ejectment; but he ſays he was not 
ſerved with the ejectment; that if he had, he 
would have applied; but he does not ſay he was 
not informed, or that he did not hear of the pro- 
ceedings, and fee what follows; Lord Farnham 
is ſuffered to iſſue the ejectment to execute the 

babere—to change the actual poſſeſſion.— Are we 
to preſume the cuſtodee ignorant of that? — Then 
after an interval of a year, he applies againſt 
Lord Farnham. I look upon this to be ſtrong 
evidence to convince every indifferent perſon, that 
the fact was, as ſtated by Lord Farnham, that the 
whole intereſt was afligned ; that the cuſtodee had 
no profitable intereſt in the land, and I think there 
is ſtrong ground for inferring, that it was a col- 
lufive proceeding, thus kept on foot, to be made 
uſe of as occaſion offered. Though I agree to 
the general principle,. I do not think the Ly 
ee | luc 


3 


r 


=_ 
— Po EA EF AS ot ů — DE EC TE ENT 
—— — 


- - 
„ e 
1 


ä — — 
* 


— OPS 


- 
— 


— EE Ed Boe ee, = 8 
* - —— — — —. 


CASES DETERMINED IN THE 


ſuch as not to require an anſwer. As to the no- 


) tice of proceedings of cuſtodiam, they are upon re- 
cord: But when I apply to that, it is to ſhey, 


that this man did conſider the intereſt out: of the 
defendant; that he had no emolument himſelf. 
Lord Farnham is required to take notice of that 
which did not affect the poſſeſſion, and ſhall it be 
ſaid, that the cuſtodee is not bound to take notice 
of proceedings that abſolutely change the poſſeſ- 
ſion? Therefore it reduces the queſtion to more 
difficulty than any ſtated, or alluded to :—it comes 
to this—A man has purchaſed, no matter at what 


diſtance of time before the inquiſition; he con- 


tinues in poſſeſſion : the defendant, who fold, 
never interferes, or does any one act from whence 
it could be inferred he had an intereſt in the 
lands: every act he does gives a foundation for 
a contrary opinion, and then the queſtion is not, 


Whether thoſe principles (which have been urged 


by my Lord Chief Baron, which I think, and am 
ſatisfied do control, and govern: this Court): are to 


be deſerted, but whether. one man, not knowing 


any thing of . the proceedings againſt another, hav- 
ing no intereſt in the lands, falls within the reach 
and influence of thoſe rules that prevail in caſes 
of cuflodiam ?—T would wiſh to have a little time 
to conſider this. objection, and that the Court 


ſhould take thoſe proceedings into their delibe- 
- rations, with a view of guarding againſt the 


inconveniencies which I foreſee muſt ariſe. from 


carrying the principles to ſuch an extent. 


 YeLveRtTON, Chief Baron. I think there are 
ſome regulations which might be adopted by par- 
hament ; but while the law remains, I cannot 
fit by, and ſee the juriſdiction of this Court 
violated. But however let the caſe ſtand over un- 


til the next term. We all know what a weight : 


of buſineſs there is here, and we cannot give up ſo 
much time to this motion; or it may ſtand till the 
other bufineſs is gone through. e 

0, - METGE, 
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M trek, Baron. I call upon the counſel to ſhew 
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a ſingle inſtance, where the lands being granted 


in cuſtodiam, and an ejectment was afterwards 
brought, and an application ſimilar to this for an 
attachment for ſo doing, where that attachment was 


Fans 
cuſtodee 
againſt 


FARIs. 


| Power, Baron. Enquire into the conſtitution of 


the Exchequer in England that of Ireland muſt be 


the ſame, and therefore enquire for precedents in, 


England, and ſee whether ſuch applications as theſe 
have obtained there. As to caſes here, they muſt 


produce the regiſter's books. If any geatleman, 


from the youngeſt. to the ſenior of the bar, pro- 
duces a note of a caſe, I will pay as much reſpect 
to it as any judge. But fince I have ſat here, I 


have had ſuch opportunities of knowing, that no 


memory is equal to a number of caſes, which ſo 


vary in circumſtances, that they cannot be retained 


with accuracy. I remember when I firſt came 


here, it was much the faſhion to cite caſes in this 
Court from Chancery, and in Chancery from this 
Court. Mr. Malone once cited ſeveral determina- 
tions here to warrant an injunction ſought for by 


Lord. Annaly. I am ſatisfied he never meant to cite 


à cafe, that did not really happen; but I had copies 
of them taken, and it turned out that not one of 
them was cited truly, and ſome of them were di- 
rectly the reverſe of what they were ſtated ; and 
yet no man could doubt the integrity of his mind, 
and every man knew the extent of his memory. 
Beſides it is impoſſible for the gentlemen in bu- 


ſineſs to know the caſes, or the grounds of the de- 


termination; they are running from one Court to 
another, and cannot know what circumſtance might- _ 
have weighed with the Court: — It could be more 
accurately expected from young gentlemen, who ſit 


it out. 


5 YELVERTON, Chief Baron. I believe there is no 
inſtance to be found in England, becauſe the euſ- 


tom of lending the King's prerogative. is not ſo 


common 
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1794. common there: but I believe in the printed au- 
; thorities there are ſome rare inſtances of it. But 
Farr it never yet was queſtioned in either England, or 
9-47” 1 Ireland, nor was it doubted before this day, that 
Fauls. bringing an ejectment in another Court for lands 
to which the King's title is upon record here, was a 
contempft. | F 
Power, Baron. I think I can ſhew the origin 
of contempts, and ſhew that they, do not apply 
here; and remember this is not like a motion in a 
Court of law, where there can be no writ of error 
or appeal to the dernier reſort. All interlocutory 
proceedings in equity may be removed to the 
Houſe of Lords. So I hold it to be clear, that all 
proceedings on the revenue ſide in this Court may 
be removed to the Houſe of Lords; and I remember, 
when I was at the bar, the caſe of Beauchamp v. 
Fitzgerald, in which the Duke of Leinſter applied 
to traverſe an inquiſition :>a rule prevailed, that 
a man not in poſſeſſion, could not traverſe an in- 
quiſition ;—the counſel were conſulted to know, 
whether an appeal would lie. The late Mr. Fitz- 
Gibbon was of the number; every man knew his 
experience, and they were all of opinion, that an 
appeal would lic. The plaintiff's counſel adviſed 
him to give up part of the rent, and permit 
the Duke of Leinſter to receive it, and ever 
ſince that time we allow a mortgagee to tra- 
verſe. | . 
YELVERTON, Chief Baron. 1 thought Mr. Baron 
Powrx was going to mention an appeal from an 
interlocutory order on the revenue fide of this 
Court: No ſuch thing ever was done, and I 
would not encourage any gentleman to bring an 
appeal of that kind; becauſe it might be dil- 
miſſed with more than common coſts. This is a 
Court of law, becauſe iſſue may be joined upon 
the pleadings, and a jury ſummoned to try that 
iſſue. The Court of Exchequer-chamber correQs 


our errors, and the Houſe of Lords corrects the 
— errors 
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errors of both, as in the Banker's caſe by Lord 
Cowper. Here the King's title is upon record; a 
party may deny that title by traverſing the inqui- 
ſition ; what is that but a plea to the King's title ? 


and if the plea be bad, the Attorney General may 
demur, and if we are wrong in our judgment, the 


Court of Exchequer-chamber may correct us. But 


I deny there is any appeal from an interlocutory | 


order upon motion. | 


Powter, Baron. I ſhould lament very much, | 


if there be not ſuch an appeal ſomewhere :—there 


can be no writ of error to the Exchequer-chamber, . 


from orders upon motions, becauſe there is no re- 
cord; the Houſe of Lords will determine its own 
_ juriſdiction ; but I ſhould lament that the determi- 
nation of this Court ſhould be final upon a revenue 
mon... e 
YELVERKTON, Chief Baron. It is an extraordi- 


nary thing, if pleading is firſt to be determined 
upon by the Exchequer-chamber, but an interlocu- 


tory order is per ſaltum, to leap over the Exchequer- 
chamber, and go to the Lords directly. What is 
the reaſon of doing it in equity? becauſe this is a 
concurrent juriſdiction with Chancery. But where 
it is a Court of law, or of revenue, and records 
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with jadgments are to be corrected, that can only 


be done in the Exchequer-chamber in the firſt in- 


ſtance, 


* a I * 
2 * —  — — — ES +» 
4 
. 
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The caſe accordingly ſtood over, and on the 
ith of December 1992, was again ſpoken to by 
Curran, -for Lord Farnham. There are two 
kinds of notice, actual, and conſtructive, by 
which, with ordinary. diligence a party may know 
a fact: ſo in deeds, he may know the fact himſelf, 
4 TY or 
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or may refort to a regiſtry, and if he does not it is 
his own wilful negligence. Upon this ground, 


Lord Farnham is not guilty of any contempt. I 
is unknown to the law or the conſtitution, that a 


man ſhall be deemed criminally guilty, where 
there is no knowledge of the fact upon which he is 


ſuppoſed to infringe. Whether he ſhould be 


civilty bound is another queftion : Bat how far 
ſhall he be criminally bound, and impriſoned in 


his perſon ? —there- is no caſe or dictum which ſays, 
that a party ſhall ſuffer the conſequence of guilt, 


if utterly free from all information of the crime, 
and confequently any intention to offend. © There 


is another fact, which makes this cafe different 


from every other: the intereſt of the crown is 


in forms; the prerogative is uſed for the benefit of 


the ſubject, and not for the crown. But it is faid 
it is an intereſt to ſome amount, and the Exchequer 
is bound to protect the ſmaller with the fame dili- 


gence as the greater: true, but a Court of law will 
ſee that it is not that kind of intereſt, which ought 
to be extended to charge conſtructive guilt, when 
that will infringe upon the liberty of the ſubje&. 


An ejectment for non-payment of rent, does not 


extend to the crown; —it is a ſpecial ejectment, 


which does not diveſt the right of the crown ; it 
does not prevent the payment of rent to the crown. 
' YerverToN, Chief Baron. It makes no dif- 
ference what the ejectment is, whether under the 
ſtatute, or at common law; there are here two 
contradictory judgments, one affirming the right 
of -the crown, the other difaffirming it, and if the 
argument now urged were to prevail, it would not 
be neceſſary in any caſe to come for leave to bring 
an ejectment; the argument goes to that length. 
It matters not whether he had notice, or not. If I 
were ſitting ſingly upon this cafe, I would not hear 


it argued. Are you going to this, that the pre- 
rogative is bad, and ought to be aboliſhed—that 
the rule is bad, and ought to be — 
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had any diferetion upon the ſubject, or were giving 
an opinion as a legiflator, perhaps I might ſay, 
that the rule preventing the landlord, where the 
lands are in cyftodiam, from bringing an ejectment 
without leave, was a bad one. But fo long as it is 
2 rule, and the law, I muſt give my opinion upon 
it, and I care not how ſoon it is altered. 72 


N. -Smith, for Lord Farnham. The queſtion is, 
whether Lord Farnham ſhall ftand attached or not? 
and the fate of that does not depend entirely upon 


his Lordſhip's conduct, but upon the conduct alſo 
of the euſtodeè of the crown. Undoubtedly 


this Court is the ſupreme fiſcal Court of the realm, 


and in all revenue caſes has juriſdiction only con- 
trolable by the rules of reaſon, juſtice, and law. 
By the outlawry, the perſon outlawed forfeits his 
goods and chattels, and the profits of his land, 
but nothing elfe; but it is ſevere to fay, that be- 
eauſe the tenant has forfeited the profits of his 
lands, the landlord ſhall be reſtramed from ſeeking 
to recover the rent reſerved by the leaſe: the leſſee 
by the outlawry forfeits nothing but thoſe profits, 
which would remain after payment of the head- 


rent, and therefore it ſeems extraordinary, that it 


ſhould be law, or a rule of this Court, that a land- 
lord ſhould lofe the remedy for his rent from the 
profits being taken into cu/todiam. No ſuch law or 


uſage exiſts in the Exchequer in England: there is 


no inſtance in their proceedings of an attachment 
againſt a landlord as for a contempt in bringing 
an ejectment for his rent. If la contrary rule has 
prevatled here, it ought no longer to prevail. If 
the title of the crown cannot be affected by the 
ejectment, and Hhabere, as upon the application of 


the plaintiff himſelf, Lord Farnham cannot be at- 


tached. The plaintiff lay bye from 1786 to 17 7, 
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without enforcing payment under his cuftodiam, 


and then lying bye twelve months after the eject- 
ment, he applies for an attachment. It is ſaid the 
Judgment in ejedtment ſhould not ſtand, becauſe 

8 two 
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two contrarient judgments appear; but 1ſt. there 
are not two contrarient judgments, and even if 
there were, it does not furniſh ground for an at- 
tachment. Not only the King, but every ſubject 
ſtands unaffected by a judgment had behind his 
back. Is. a mortgagee not ſerved with a fummons 
in ejectment affected by it ?—not in the leaſt. 


Put the ordinary caſe of a cuſtadiam. If the land- 


lord applies for leave, would he not obtain it? and 
if he had, would not the judgment ſtand, and the 
ſame miſchief enſue ? if the ejectment be not by 
conſent of the Attorney General, it does not bind 
the right of the crown; if it be by conſent, it 
muſt bind - the. crown, and therefore the crown 
could not animadvert upon this proceeding of 
Lord Farnham. Will the Court then attach him 
upon the application of the cuſtodee, a man who 
has lain bye ſo long? it would be againſt the firſt 


principles of juſtice. If indeed Lord Farnham 
had actual notice of the cufodiam, there might be 


ſome colour for attaching him, becauſe it 1s the 
eſtabliſhed rule of the Court. e476 | 3 17.5007 
. Wynne, ſame fide. The queſtion in this caſe 
is, whether a landlord, after his leſſee has been 
outlawed, and after the King upon the inquiſition 
has been put into the pernancy of the profits, en- 
tering into the land by virtue of the clauſe in his 
leaſe, and recovering by ejectment, recovers the 
lands ſubject to the King's profits, and by that 
does not injure his receipts ? Or whether there is 2 
judgment in another Court diſaffirming the King's 


title ?—There are alſo ſome other points in the 


caſe, as whether the landlord is intitled to actual, 
gr conſtructive notice ? and whether a party coming 
into this Court ſor a favour, is intitled to it, un- 
leſs. he comes under clear and unſuſpicious cir- 


cumſtances ? there is a - ſeries of authorities to 


prove that the King is a mere pernor of the pro« 
fits, and that the legal intereſt in the land remains 
in the outlawed perſon even after inquiſition. In 

| e the 
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.the * of a feoffment to uſes, before the ſtatute 


of uſes, ar ceſtui que uſe was only intitled to the 
racy of the profits, and though he had a right 
0 go into equity, and by /xbp@ra compel à con- 
veyance by the feoſſee to uſes, pet it has been al- 
ways underſtood that in the caſe of the King, he 


enuld not compel a: conveyance of the legal eſtate, 


but was merely intitled 10 levy the profits under 
the proceſs of /evari facias. 2 Kel. Abr. 80. Com. 
Dig. Tit. Qutlawry, D. 8. 1. is ſaid alſo, that the 
King may grant ta another to levy the proſita in 
his name, which ſhews, he may not-canvey a title 
to the poſſeſlian. Plow. 541. The queſtion was 
upon a deviſe of profits, whether that conveyed the 
manurance of the land; and it was faid the King 
could not convey the manuranee of the land, but 
has merely the pernancy of the profits upon an 
outlawry in a perſonal action. Bunb. 261, Tin v. 
Jackſon. The plaintiff had a leaſe from the crown 
and took out a /evari, but being obſtructed, he ap- 
plied for an injunction to put him into poſſeſſion, 
which the Court ſaid they could not do. Britlan 
v. Cole, 5 Mod. 112. Salk. 395. 1 Ld. Raym. 305. 
The King is only pernor of the profits, and a feoff- 
ment made by the outlaw, ſubſequent to the in- 
quiſition, conveyed the legal eſtate, and the feoffee 
took it ſubject to the King's pernancy of the pro- 


fits. If the outlaw can by feoffment, ſubſequent 


to the inquiſition convey the legal eſtate to the 
feoffee, he can do it by bargain and ſale enrolled, 
or other conveyance : —if he did convey, and ſtill 
1 ee it would be competent to the bargainee 

an ejectment againſt the outlaw to recover 
45 wes fr upon the: bargain and ſale; if that 


ejectment were brought in anotber Court, the bar- 


gainee would come in under the outlaw, holding 


the legal eſtate ſubje& to the King's pernancy of the 


profits: there then would be a judgment affecting 


the lands in the inquiſition, and in another Court, 


which ms not t diſaffirm the King's title, as ſtated 
4 K 
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in the inquiſition.—If the outlaw ſubſequent to the 
inquiſition has a right to convey by feoffment, or 
otherwiſe to a ſtranger, he has a right to hold the 
lands himſelf. If it were a fee, and he were dif. 


turbed, he could bring an ejectment to recover the 


poſſeſhon :—but ſuppoſe it was doubted whether he 


could bring an ejectment againſt a wrong-doer, ſtill 


in Britton v. Cole, as he may convey by feoffment, 
he may by fine ſur conuſance de droit come ceo, 
which is a feoffment by record: that is a judgment 
in another Court, which is attaching. upon and re. 


lating to the lands in the inquiſition, and yet it 


does not diſaffirm the King's title. By that caſe 
it is eſtabliſned that no judgment obtained in con- 


ſequence of a conveyance by the outlaw (which 


gives a title to the perſon deriving under him, on. 
account of the privity between them,) will diſ- 
affirm the King's title. But it may be a queſtion, 
whether a party claiming paramount to the outlay 
can recover, as 1n this caſe, becauſe 1t 1s clear, that 
the landlord claiming by the clauſe of re-entry in 


the leaſe is paramount the King's title, which is 


that of the leſſee. But ſuppoſe the caſe of a fee- 
ſimple before the ſtatute of quia emptores, with a 
condition, that in caſe of ſome default on the part of 
the feoffee, the feoffor might re-enter; in that caſe 
the feoffor would if the condition were broken, 
be in of his old eſtate, becauſe he had the rever- 
ſion, before that ſtatute, even if he had conveyed 
a fee. In that caſe it is laid down, that though 
he did recover the land after the outlawry and in- 
quiſition, that judgment ſhall not diſaffirm the 
King's title; Ilammond's caſe, Hardr. 176.—A 
judgment recovered by title paramount ſtanding on 
record in another Court, does not contain any 


thing in it, which ſhews by what title he claimed; 


tnerefore while it ſtands in another Court, it is 
exactly analogous to a judgment by a title in the 
outlaw himſelf, and there is nothing to ſhew that 


it diſaflirms the King's title any more than the 
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other. Hammond's caſe was this; he was outlawed 


at the ſuit of another perſon, and his lands were 
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extended, a third perſon brought treſpaſs and 
ejectment, and pleaded to the inquiſition; —an 


injunction was prayed for the King to ſtop-pro- 
ceedings at law, and it was denied, becauſe the 


outlawry gives no ſuch privilege to the poſſeſſion of 
a diſſeiſor, but that the diſſeiſee may enter and 


bring his ejectment; for by the outlawry the King 


has a title only to the profits, and no intereſt in the 


land. It will be worth obſervation to ſee how this 


caſe is abridged by Lord Chief Baron Comrxe, 
whoſe .diftum is conſidered as found law, and in the 
character of Chief Baron he was fully competent to 
know the practice in England. A ſtranger hav- 
Hing title before ſeizure, may enter, and main- 
* tain an ejetment.” 5 Com. Dig. Tit. Utlagary. 


D. 5. And the next caſe he abridges is Cole's. 


caſe, © So by a feoffment after ſeizure the eſtate 
* paſles to the feoffee, though the King ſhall have 
* the profits during the outlawry.”—He means that 


the latter caſe is analogous to the former, that in 


both the King has the profits only, and therefore 
this general concluſion follows, that let the land 
change its owners ever fo often, during the time 
the inquiſition remains in force, and of record; 
let the poſſeſſion change by whatſoever title, or 
conveyance of the outlaw himſeif, or title para- 
mount to him, yet the perſon who takes the land, 
takes it ſubject to the Eing's pernancy of the 
profits, and till there be a plea to the inquiſition, 
and an allowance of it by the attorney general, 
and a judgment of amotion, the land is liable to 
the King's pernancy. The practice which pre- 
vails in this kingdom may throw ſome light upon 
the ſubje& :—it is uſual for landlords, whoſe tenants 
have been outlawed, when the term of the tenant 
has expired by efflux of time, or by the death 
of C. q. v. to enter upon the lands, and remain 
in be 0 :—they will not apply to diſſolve 
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the tu/tod/am, or to have judgment of amotion, 
becauſe the rent for which the ſheriff totts is ſo 
ſmall, and the expence of obtaining the judgment 


cuſtodee ſo great, that they think it better to remain paying 
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the rent, than obtaining the judgment of amo— 
tion. If it appears then from the practice here, 
that the lands remain ſtill ſubject to the rent of 
the King, it will remain a queſtion, whether they 
will continue ſubject to the rent payable to the 
leſſee of the King ?— I in. Abr. Title, Office, I. I. 
pl. 3. If it be found that J. S. outlawed in an action 
perſonal, is ſeized of my land, which is falſe, I 
may diſturb the eſcheator without traverſing the 
office; and Hr. de office cited. Chief Baron 
ComrNs abridges the ſame caſe, 7it. Prærog. D. 
83.— There is no ſubject upon which caſes are ſo 
thinly ſcattered in the books as upon this of cu/- 
todiams, and therefore many authorities cannot be 
expected. But it is eſtabliſhed that the King is 
a mere pernor of the lands, and though the pol- 
ſeſſion be changed, his title to thoſe profits till - 
continue and can only be determined by plea; 
judgment upon it, and writ of amotion. There- 
fore the King's title not being diſturbed by the 
ejectment, it is no contempt.—As to the other 
points, it is manifeſt that even if Lord Farnham 
were attached, no uſe could be made of that at - 
tachment for the benefit of the party applying. 
It is perfectly clear, that there was a complete, 
and effectual aſſignment by 7%n Faris, the de- 
fendant, to Catan, before Robert Faris obtained 
the leaſe of the lands in cſfodiam. Robert Faris 
ſtands in the place of John Faris ;—7obn had no- 
thing, therefore Robert never can have any thing, 
and therefore he comes in, applying evidently not 
for himſelf, but for ſome perſon elſe, and that per- 
ſon appears to be the perſon ouſted of the poſſeſſion 
by the ejectment, that is Carſon; — The Court there- 
fore will never grant an attachment where it cannot 
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- ſerve the perſon under the protection of the | 1794- 


Court. 


The caſe ſtood over for the final opinion of 


the Court from December 1792, to this day, when 
being called on, the ChIET BARON ſaid, Let the 


attachment be granted, but not to iſſue until fur- 


ther order. 


Rule abſolute. (J) 


{f) The following caſes upon this ſubject are taken from the 


_ officer's notes: 


Exchequer. 


TuoMas ComyN cuſtodee v. 
CHARLES KEAN. : 
Several others, v. Same. 


Kelly, for William Yohn Purdon and 
theſe cuſtodiamt before the trial of the 


John Creagh ſhewed cauſe why the or- 
der of the gth November laſt ſhould 
not be made abſolute : that was an 
application on the part of James Ma- 
bon, a third perſon, for an attachment 
againſt Purdon and Creagh for bringing 
an ejectment to recover the lands of 
 Corballis which had been granted in 
cuſtodiam to the plaintiffs. — Mahon is 
not plaintiff or defendant in any of the 
eauſes in which he applies—he is one 
of the tenants of the lands of Corballis, 
a very inconſiderable part of which 
are granted in cuſicdiam. Mr. Purdon 
ſwears that at the time of bringing, or 
trying the ejectment complained of, he 
knew nothing of any ciſtodiam being 
granted againſt the defendant. Ma- 
bon was diſtrained in Fanuary laſt for 
his rent, and did not then make any 
application for that contempt :—he al- 


ſo took defence to the ejetment now | 
complained of, and never mentioned | 


any thing of cuffodiam ſubſiſting againſt 
the lands comprized in the ejectment 
o that from the whole of Mr. Ma- 
bon's proceedings in this buſineſs, it 
appears he conducted himſelf with a 
view of making this application for an 
attachment againſt his head landlord, , 
and Mr, Creagh, his attorney. 


15th December, 1779. | 


Attorney General and Burgh in ſup- 
port of the order. The tenants of theſe 


lands were all regularly ſerved with 
the order in the cuftodiam cauſes, and 


the agent admitted he had notice of 


ejetment;—it comes then within the 
ordinary rule of the Court, and an at- 
tachment ought to be awarded for the 
contempt. Mahon has a right to make 
this application: —it appears by the 
records of the Court, that the lands for 
which the ejectment is brought, were 
granted in cuſtodiam and the parties 
ought to take notice thereof. The or- 
der, which. they now come to ſhew 
cauſe againſt was never ſerved. 
.Cur',—Allow the cauſe without 
colts, ; | 


3d Marth, 1783. 


S rock cuſtodee v. EN GF Is EH. 
Several others v. Same. 


M. Ryan, and Barrett, for Edmond 
Burke, a plaintiff in one of the cauſes, 
moved for an attachment againſt John 
Evans, and Godfrey James, attornies for 
the Right Hon. Foſeþb Lord Milton, 
and againſt the ſaid Lord Milton for 
bringing an ejectment in the King's 
Bench, Eaſter, 1781, for non-payment 
of rent of the lands of &=ly without _ 
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the leave of this Court for that pur- 
poſe, the ſaid lands having been, long 
antecedent to the bringing of the ſaid 


ejectment, granted in cufodiam to the 
plaintiffs : 
the Attorney General obtained. 

The Prime Serjeant, Attorney and 
Solicitor General, contra. The eject- 
ment now complained of was brought 
ſo long ago as Zaſfer 1781, for non- 
payment of rent, and the habere was 
executed in January 1782 ; no com- 
plaint was made until this moment ; 
the ſix months have run out againſt 


the tenant's redeeming, and the defen- 
dant, through one of the plaintiffs, 
thinks this a ſhort method of paying 


off his arrear. 
Cur*, No rule. 


29th July, 1786. 


Executor of Hos rv v. MaTatw. 


The Attorney Greet for Francis 
Lord Landaff, and Denis O'Brien 
ſhewed cauſe againſt the order of the 


neither was the conſent of 
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i 7th of March, made on behalf of EA. 


mond Moore, à tenant to the lands 


which were granted in cuflodiam in this 
cauſe, ſor having brought an eject- 
ment againſt him for non- payment of 
rent.— The defendant died in October 
1777, and the cuſtodee is only intitled 
to the arrears of rent up to that time. 
Lord Landaf}, the defendant's ſon and 
heir at law, has pleaded the death of 
the defendant to the inquiſition, upon 
which the cuffodiam is founded, and is 
proceeding to obtain a writ of amoveas 
manus - 

Serjeant Fit -Gerald, contra. The 
conditional order for the attachment 
was made before Lord Landaff had 
taken any ſteps whetever to defeat the 
| cuſtediam :—all were done ſince, and 
he cannot now have the aſſiſtance of 
ſubſequent proceedings to ſet this or- 
der aſide. The caffodiam has been re- 
gularly proceeded upon, and Mr. 
Moore has paid all his rent to the cuſ- 
todee. 

cur. Upon diſcontinuing the pro- 
ceedings upon the + gn the 
cauſe nen colt. 


Common 
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Common Pleas. 
13th Moy, 1794. bs | 
; 8 MAGRANE againſt GrLBOURNE. 5 £234 


1 5 2 
Als was an action of treſpaſs vi et armis, Thead of ſei 
JI] for taking certain goods,, the . property of ane ot 
the plaintiff. It had been tried at the fittings after complete from 
laſt term, before Lord CaRxTETON, (:hief Fuftice ; the frit taking. 
from his notes the circumſtances of the caſe, as auto make the 
far as related to the preſent queſtion, appeared as fatute of limi- 
e ns 37 IST Cong | —_ 
In Fuly 1491, the defendant, who was a revenue 
officer, ſeized the goods in queſtion, on the cuſ- 
tom houſe: quay, Dublin, and removed them into 
the King's ſtores—In December 1791, a ſeizing 
note was filed; on the 22d of the ſame month, 
the plaintiff made his claim, the ſub-commiſſioners 
condemned: the goods, and on the iſt of Fuly 
1793, the- ſentence of the court of ſub-commiſ- 
ſioners was reverſed by: the commiſſioners of ap- 
peal.— It appeared chat the plaintiff had taken out a 
bill of view of the goods; — The writ in this cauſe 
iſſued the 19th January 1792.—The learned judge 
obſerved to the jury, that the ſentence of condem- 
nation by, the ſub-commiſſioners having been re- 
verſed by the commiſſioners of appeal, the; taking 
was tortious, and that a right of action aroſe thereout 5 
in favour of ſomebody that the action was à poſ- 
ſeſſory one, and it muſt appear on the part oF 
Aa eas 15 l * 
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1794. the plaintiff, that he was either actually or con- 
— ſtructively in poſſeſlion; and that if the jury thought 
Mac kasse he was in pollciioa in either way, and that the 

Gi £9 SE. cauſe of action accrued within three months before 
the action commenced, they ſhould find a verdict for 
the plaintiff, but if not, that the verdict ſhould te 
for the defendant.— The jury found a verdict for 
the defe:daut. Oo | 

Early in this term, a conditional rule was ob- 
tained. that the verdict be ſet aſide as againſt law, 
and as founded on a miſdirection of the learned 
judge -L. Fox, P. Burrowes, and Pluiket, iu 
ſupport of the jule. — J he leaving to the jury to 
couſider whether the ſeizure was in July, or De- 
cember, was 1nzp:oper, becauſe it was in fact leaving 
to them to decide, whether the plaintiff was or 
vas not barred by the ſtatute of limitations, that 
is, to decide matter of law.— Eut it ſhould not 
| ave been leſt to the jury at all to conſider, whe- 
ther there was a ſeizure in July or not, becaule, 
admitting all the ſacts as proved, there was no 
legal ſeizure till Decemcer ; it was not till then 
that the deſerdant Cemonſtrated that he had made 
the ſeizure as a revenue officer, by filing the ſeizing 
note.—T he clauie of limitation in the revenue 
act (a) applies only to acts done by the revenue 
officer, us ſuch; for if he makes a ſeizure; and 
takes the goods to his own uſe, he is in the or- 
dinary condition of a treſpaſſer, and bound to de- 
fend himſelf as auy other treſpaſſer muſt : the 
ſeizure is made by him either as a private perſon, 
or as an officer; if as a private perſon, this limi- 
tation to three months never can ariſe; if as a 
revenue officer, it cannot ariſe, till he ſheus that 
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(a) 25 Geo. 3 c. 34, $108; which enafts, “ That in cafe ary 
e :4jon or ſuit ſhall be brought or commenced againſt any perion 
© or perſons for any thing Cone by virtue of, or in purſuance of 
* this act, or any other act. or acts heretofore made, or hereafter 
«© to be made, relating to his Majeſty's revenue, ſuch action or ſuit 
© ſhall be commenced wathin three months next after the alledged 


he 


ty 


© cauſe of action ſhall accrue.” 
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E he acts as ſuch; chat this was the opinion of the 1794. 


legiſlature, appears from a conſideration of ſome 


of the principal proviſions in the revenue acts.— M 
By 14 & 15 Car. 2. c. 9./. 15. © all ſeizures ſhall GiL 


be regiſtered with the regiſter, before any in- 
formation filed''—(and, though this is an act of 
cuſtoms, and the 25th Geo. 3. c. 34. relates to ex- 
ciſe, and that this was a caſe before an exciſe 
juriſdiction, yet it is to be obſerved that this clauſe 
is general, and applies to all manner of goods 
ſeized, whether exciſeable or cuſtomable:) - By 
28 Gen. 3. c. 34. / 8, 9, 10. Revenue officers 
may remove goods to the neighbouring diſtricts, 
and the commiſſioners, & c. may decide on them, 
| provided that a ſejzing note be lodged in both diſtrifts,” 
thus, referring to the ſeizing note as the com- 
nencement of the proceeding. By 14 & 15 Car. 2. c. 
8. /. 47. goods ſeized ſhall be forfeited, unless 
claimed within 21 days; this muſt mean, 21 days 
from the filing of the note or other act done by 
the officer, deſignating his intention; otherwiſe, 
great hardſnips might ariſe to the ſubject; his 
goods might be taken in his abſence, and he may 
have no intimation of the ſeizure till the 21 days 
have elapſed, when he would not be able to re- 
cover them.—The true line of diſtinction be- 
tween the caſes, where a revenue officer ſhall and 
thoſe where he ſhalt not have the benefit of the 
ſtatute of limitations, ſeems to be this; where he 
is miſtaken in fad as to the goods being liable to 


ſeizure, he ſhall have the benefit of the ſtatute ; 


but when, if right in fac, he is miſtaken in the 
law, he ſhall not have it: the act protects him 
in the one caſe, Becauſe he is liable to be miſ- 
taken in point of fact, and muſt frequently do 
acts at his peril, but he has aſſiſtance in point of 
law, which other ſubjects have not, and therefore 
his miſtake in law is not protected. Now, there 
is a general order among the rules to which the 
flat. 14 & 15 Car. 2.c. 9. refers, and which are a 
ER: | L 2 Part 
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1994. part of that act, that no revc ue officer ſhall make 


— 1 any ſeizure without certifying the ſame to the 
Mae AAN 


r officer (6) : then if the ſeizure in this caſe 


Ge Vane, is referred to the month of Fuly, the revenue 


officer appears to have acted contrary to this pro- 
viſion ; and this is not a miſtake in point of fad, 
but of 4aw, where, though the goods had been 
hable to ſeizure, his proceeding would not have 
borne him out.—There is no preciſe time ap- 
pointed for lodging the ſeizing note; fo that if 
the officer lodges it at any time, he is entitled 
to the benefit of it; but it muſt be lodged ſome 
time or other: the ſeizure is not complete till then, 
and therefore till then the ſtatute of limitations does 
not begin to run. | BY 
Kerry, Frſtice. Suppoſe the plaintiff brought 
his- action the day after the ſeizure ;—he had a 
right to do ſo—could not the defendant - plead the 
general iſſue then, and give in evidence his being 
a revenue officer ? 9 
Lord CaRTE TON, Chief Juſtice. Or ſuppoſe that 
after three months from the ſeizure, but before the 
ſeizing note was lodged, the plaintiff had brought 
his action. | „ | 
Counſel for Plaintiff. Ta that caſe we contend 
that the defendant would not be intitled to the 
benefit of the ftatute of limitations: and it will 
deſtroy the unity of the law to ſay, that though a 


party cannot commence his ſuit in the Revenue 


Court, he muſt bring his action in a Court of Lay. 
But there was concluſive evidence in the cafe of 


the time of the ſeizure : the claim was not lodged 


till the 22d of December, -and it appears from the 
judgment of the Court of Appeals, that the claim 


Vas right; it muſt have been within 21 days from 


the ſeizure, therefore the ſeizure could not have 
been made before the iſt of December. This ſta- 


(5) 14 & 15 Car. 2. c. 9. Rule 38, annexed thereto. | 


tute 


* „ * 
* 0 
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tute is in derogation of the common law; and it 1794. 

is a great hardfhip that a party ſhould be barred oy 
df his action in three months, though perhaps Manns 
the Revenue Court may afterwards decide that Gi DA . 
the ſeizure is not right; or elſe be forced | 
to - commence ' an action, when the > Revenue 

Court may afterwards ' decide, that he had 1p 
cauſe of action, and be then become liable to 

treble coſts. OE 0 YE ory 0 ns NO 's 

Beretford, for the defendant... The queſtion | | i" 

left to the jury was a queſtion of fact, and of evi- | 
dence, with ' remarks on the matter of law, and | 
there was” ſufficient evidence to go to the jury, 

that the ſeizure was made in July—As to the ſei n- 

ing note, there is not a word of it in- any of the 

acts until the 28th Geo. 3. nor is there any ne- 

cellity for it, except in one eaſe, piovided for by 

that ſtatute ;—it is in the loth ſection: which re- | 
cites © that officers have been prevented from re- 
moving goods,” &c. and enacts that goods 
ſeized may be removed into the next diſtrict! 
then follows the proviſo, * that ſeizing notes 
ſhall be filed,” the neceſſity of which ariſes, from 

the uncertainty to what diſtrict the gods are 
carried. The clauſe cited from the Atat. 14 & 15 
Car. 2. c. 9. J. 15, does not apply to the preſent 
caſe; in that year, two acts were paſſed, both 
enacting the ſame guazrthm of duty on the ſame 
articles, but appointing different modes of raiſing , 

the duty, (ziz;” the act of exciſe, by ſeizing into 

the exciſe office, the act of cuſtoms by ſeizing into 

the Exchequer,) and alſo different applications. of 

it; ſo that the proviſions on the two ſubjects are 
neceſſarily different. But the caſe of Scott v. 
Shearman (c) puts an end 'to that queſtion, for it 
is there decided that the ſeizure of the goods is 
rick i ſuficientngarice. £7 DOES oo rn rn we 


(eq 2 Bl. 977. 
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The caſe ſtood over, and this day 
| Joi CarLETON, Chief Fuſtice, delivered the 
opinion of the Court. It is not at all neceſſary to 
go into the queſtion of poſſeſſion in this caſe, be- 
cauſe it is admitted by the plaintiff's counſel, who 


-argued very ably and candidly, that the queſtion of 
poſſeſſion, whether in fact or conſtructive, was a 


queſtion for the jury; but the queſtion here ariſes 
on the propriety of the direction which I gave at 
the trial ; and it has been contended that I ought to 
have diſtinaly told the jury, that no cauſe of action 
aroſe to the plaintiff, untill the filing of the ſeizing 
note in December 1791, and that the 3 months men- 
tioned in the 25 Geo. 3. c. 34. /. 108, ſhould be 


-meaſured from that period, and not from Fuh, 
1791. 


The diſtinction which has been laboured at be- 
tween the caſes where a revenue officer may, and 
thoſe where he may not avail himſelf of the ſtatute 


of limitations, is unfounded (4); it was ſaid, that 
where he was miſtaken in point of fact, he might 
avail; himſelf of the ſtatute, but not where he was 


miſtaken in point of law ; that would throw on the 


officera greater difficulty than the one from whichthe 


act meant to exempt him; it would be much more 
reaſonable to ſay, that he ſhould be bound by his 
miſtake of the fact than of the law; the true 
ground of diſtinction is this; if a revenue officer 
commit an injury, acting in the character of a pri- 
vate individual, he is not intitled to the protection 
of the ſtatute; but if, acting as an officer, in the 
bond fide diſcharge of his duty, he does an injury 
by miſtake, either of fact, or of law, he is under 
the protection of the law, and caſes to this effect 
are to be found in the Term Reports (e). Then 
the queſtion will ariſe, whether in this inftance the 


revenue officer did act in that capacity, and at 


{d) Ante 137. (e) Vid. e Hurd, 4 T. R. = 
= wW at 
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what period. It appsars in evidence, that in the 1594. 
month of 7:ly, the defendant, in the capacity of a 
venue officer, took the goods, removed them Mack vn 
from the cuſtom-houſe quay, and depoſited them OT. -- 
in the King's ſtores, where they were to await the _ 8 
final determination of the Revenue Courts; from 
the inſtant he had done this act, his conduct was 
deſignated as that of a revenue officer: it turned 
ont that he was miſtaken, the goods were not for- 
feited, and conſequently. he had committed a tort | 
againſt ſomebody, and if the plaiutiff were in poſ- —_ 
ſeſſion, it was committed againſt him, and that, : | 
from the time the defendant had taken the goods, 
and done that act whereby the polleſhon of the 
plaintiff was affected. | LE 

But it is ſaid that the ſeizing note was not fled 
until the December following, and that, until then 
the ſeizure was not complete; that the whole pe- 
riod from the ſeizure to the filing of the note was 
to be conſidered as one moment, and that the = 
ation was commenced within three months from 
thence; and if the gentlemen. were right in the 
law, they would be right in the conſequences which 
they draw from it; but how does it ſtand? they 
have relied on the 14 and 15 Car. 2. c. g. the goth 

rule of which enaQs “ that no proſecutions or pro- 
ceedings ſhall be had againſt auy goods until the 
ſeizures be regiſtered, and entered w:th the regiſter 
or officer appointed for that purpoſe ;”—hbur this 
whole ſtatute is confined to the cuſtoms; the exciſe 
had been taken up by the legiſlature i the preceding 
chapter; the two chapters relate to different ſubject 
matter, and create different juriſd:Qions; the whole 
at of cuſtoms is confined to cuſtamable commodi- 

ties; the whole act of exciſe to exciſeable commo- 
dities; then the whole of that clauſe in the act of 
cuſtoms is this, that none of the remedies pre- 
ſeribed by that act ſhall be proceeded on, until the 
ſeizure is regiſtered, in order that the commiſ- 

| honers of cuſtoms may have notice on the part = 

. | the 
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the crown; that no ſuch” ſuit as thoſe. therein 
mentioned. ſhall be carried on without ſuch Notice, 
referring. to the preceding clauſe, which directs, 
that proceedings under that act ſhall be in the 
Court of Exchequer; this clauſe therefore has no 
reference to the exciſe act, and no proviſion | in 
this ſtatute bears on the preſent caſe. 

Another ſtatute has been mentioned, and it is 
the firſt where any expreſs mention of a ſeizing 
note is made, the 28 Geo. 3. c. 36. J. 9: it ſome- 
times happened, that when an officer had ſeized 
goods, he was prevented from carrying them to 


the proper place within the diſtrict where the 


ſeizure was made, for trial; to obviate this, power 


is given him by this ſtatute to carry ſuch goods 


into. the next diſtrict, with which he has practicable 
communication, and a right of judicature is given 
to that new diſtri ; but the goods being removed 
into another diſtrict, it was thought neceſſary to 
file a ſeizing note in order that the party ſhould 
have notice of the place of trial, and it was ren- 
dered farther — wy to give 21 days notice of 
the day of trial. 

See the inconvenience of the conſtruction 


contended for, that until the ſeizing note is filed, 


no action can be brought; then the officer by 
omitting that, may for ever prevent the bringing 
of an action. I think therefore that the right of 
action accrued at the moment the goods were ſeized 


on the cuſtom-houſe quay; and the inſtant after- 


wards the plaintiff might have brought his action; 


the plaintiff could not after that time (as my bro-' , 


ther KELLY has ſuggeſted very ſtrongly) have got 
his goods by offering to pay the' duty for them, 
for they were taken on forfeitable principles, and 
he was from that moment deprived of the practi- 
cability of getting them into his poſſeſſion. 

It was argued ingeniouſly, that a bill of view. 
had been taken out, that the goods were in the 


poſleſion of the law before they were taken 


1 


2 
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by the officer, on the cuſtom-houſe quay, and that 1594. 
removing them to the King's ſtores was but re- 
moving them from one place of cuftody to ano- wa of 
ther;—as to this, fee how the merchant may pro- Du e 
ceed; as ſoon as the goods come into harbour, he | 
may enter them at the cuſtom-houſe by . eftimate, 
with an agreement to be anſwerable according to 
the real quantity and quality if the ſame fhall have 
been entered ſhort : this is called a prime entry, and 
if he does this, he is in no danger; he may alſo 
make a poſt entry, if he thinks he has entered fhort 
at firft, and if he ſhould pay more than the amount 
of the duty, the ſurplus will then be returned ; but - 
if he all carer winioly; he is liable to forfeiture; 
he may alſo have a bill of view, that is, a warrant 
to land the goods; but when they are ſo landed, 
they are not in the cuftody of the crown, for he is 
bound not only to enter them according to their 
true quantity and quality, but alſo to watch them 
on the quay. They therefore were landed to an- 
ſwer his purpoſes; they were not taken into the 
cuſtody of the crown: until he entered them the 
officers would not ſuffer him to take them off the 
quay ; nevertheleſs they remained under the care 
and cuſtody of the plaintiff; the officer then came 
and ſeized them that act was as revenue officer 
if the determination of the revenue court was for 
the crown, the plaintiff could never get his goods. 

Under theſe circumftances, it appears to us, that 
in the month of July, the revenue officer had 
done an act derogatory to the right of poſſeſſion 
of ſome perſon, and that from that moment, this 
action was maintainable againſt him for that dero- 
. i | 

But it was ſaid, that the judgment of reverſal 
by the court of appeals was concluſive evidence 
of the time of ſeizure; that a claim was admitted 
on the 22d of December, which was evidence that 
the ſeizure was not made before the firſt of that 
month, and therefore that this action was brought 

in 
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1794. in time; it is true, that this limitation of claim 

| within 21 days, is imperative on the ſubjeR, if 
MacRane the commiſſioners take advantage of it; but they 
Gr £9797, may waive it, and they have done ſo in many in- 
= ſtances where a contrary proceeding would be op- 
preſſive. But there is a very clear auſwer that 

ariſes to that obſervation. The judgment of the 
commiſhoners is concluſive as to all matters directly 
cognizable by them, but not as to ſuch as are in- 
cidentally ſo—it is concluſive this way—that the 

property was not in the crown;—on the whole it 

is clear, that in July the defendant did an act in- 

Jurious to the property, or poſſeſſion of ſome per- 

ſon, in whomſoever that right may be, and that my 
direction to the jury was not wrong on account of 

my not having informed them that the cauſe of ac- 

tion acerued on filing the ſeizing note, and not be- 


fore. | 25 
Rule diſcharged. f 
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May 15th, 
HAsLETT againſt CARLETON and STERLING, 


Plea in abate= 4 ST EWART moved to ſet aſide a plea in abate- 


ment muſt be E-:- 4 . . | ; : 
ment in this cauſe, (founded on a variance 


days after the between the writ and the declaration,) the de- 
geclarationfiled fendants having got oyer of the writ without 


Variance be- 


tween the writ leave of the Court, and he cited Sa/k. 658. 
and the deel= Bragg v. Digby. It appeared alſo that the plea 
ration, caunot . . : 

be pleaded had not been put in till eleven days after de- 
without oger, claration filed. Blackburne for defendant, men- 
be 1 tioned Z/ymark's caſe, 5 Co. 74. and the Aing v. 
of the Court. Amery. 1 Durnf. & Eaſt, 149. 


Curia.—This. plea is not in time, it ſhould have 
been put in in four days; on the other ground 
the 
writ 


too it muſt be ſet aſide; without oyer of 
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uyrit, defendant could not plead a variance de- 1704. 

tween it and the declaration, and he could not 

dave oyer without leave of the Court, which he HasLerT 

has not obtained. 2 | | r 
ä | Motion granted, with coſts. 


 Tromas Burks agaigſt Topy MoLLor. 


HE declaration in this caſe contained two Ty, jadorfer of 
counts, one againſt the defendant as the 1n- a bill of ex- 


| dorſer of a bill of exchange for 100/. dated Fe. af vine 


| | 9% . titled to notice 

bruary gth 17177, drawn by William O'Brien on of non-payment 
Jonathan Waller, payable in two years after date wit ch. 
to the order of the defendant, for value received: indorſer is dif- 
—The ſecond count was againſt the defendant, as Þ*ged;—and 
| wa given 
acceptor of another bill of exchange of the ſame by the indorſer 
date, drawn by Robert Johnſton on defendant in % a third 


3 Þ rſon, long af- 
favour of the plaintiff for 150/. payable in two years ter thi bill was 
after date. ; due, to make the 

beſt terms he 


| The defendant pleaded the general iflve, and could with the 
the cauſe was tried at the fittings after laſt term holder, neither 
before Mr. Fuftice CHAMBERLAINE, When A ver- proof of notice, 


dict was found for the plaintiff for 470/. ſubje& nor te a promiſe 


ſufficient to re- 


to the opinion of the Court upon points ſaved by vive the debt. 
_ learned judge, j who reported the caſe as fola 
ows: _- by. * 
Evidence was given as to the drawer's hand- Indorſee of = 
writing to the firſt bill, and alſo that the indorſe- —— 
ment was in the hand-writing of the defendant, his adtion. 
aad the name of Jonathan Waller appeared thereto nm. tor 
as acceptor. Evidence was given by Mr. Charles of his having 
Blakeney, attorney, that the defendant (who is a 1 
barriſter) having been arreſted at the plaintiff's he ſue. 

| | „ | ſuit 
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17943 ſuit, on account of the demand in the declaration; 
— did in May 1786, expreſs his thanks to Mr. John 
BuRAE Thexwles, attorney, for having applied to the plain- 
MANY. tiff, on behalf of the defendant, to take the de- 
fendant's ſecurity for the amount of the two bills 
of exchange in the declaration mentioned ; and 
evidence was alſo given by Mr. James Betagh, that 
about a year ago, he heard the defendant defire 

a gentleman, to make the beſt terms he could with 

the plaintiff, on account of this demand ; but no 

, witneſs was produced to prove the hand-writing 
of the acceptor to this firſt bill of exchange, nor 

to prove any. demand on the acceptor, or notice 

to the defendant of refuſal; or negle& of the ac- 
ceptor to pay that bill; for which reaſon, it was 
inſiſted by counſel for the defendant, that the 
jury ſhould be directed, that they were bound b 
law to find for the defendant, as to that bill; 
which point I ſaved for the opinion of the Court, 
and I told the jury, that the indorſement by the 
defendant, and his conduct as proved by Blakeney, 
and Betagh, if believed, were as I thought (fub* 
3eR to the Court) evidence from which they might 
infer every thing neceſſary to fupport the plaiutiff's 
„ foo ET, > | 
Proof was given. of the hand-writing of the 
drawer of the ſecond hill, and alſo of the de- 
fendant's hand-writing as acceptor thereof; but 
Mr. Blakeney, attorney for the plaintiff, admitted 
upon his croſs-examination, that plaintiff had ſold 

all his right in theſe two bills to one Thomas Irwin, 
and that the action is intirely for the benefit of 
Irvin the plaintiff's anſwer to a bill. filed by the 
defendant was read, in which he admitted in theſe 
words, “that he had ſold and affigned thoſe bills 

* to Thomas Irwin for 751.” upon which evidence of 

a transfer of thoſe bills, it was inſiſted by counſel 
for the defendant, that by law, there ought to be 

a verdict for the defendant as to both bills; which 
point I alſo ſaved for the opinion of the Court, 

| LOS: . : teig, 
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telling the jury, as then adviſed, .F thought the 

action might be maintained in the name of the 
plaintiff.— Neither of thoſe bills was proteſted, 
and yer counſel for the plaintiff infifted: on a right 
to intereſt, conſenting to enter. a remittitur, if the 


Court ſhould be of opinion, rhat he was not in- 
titled thereto ;—which point I ſaved with the 
others. The jury declared that 220/. of the ſum - 


found by them was for intereſt, rateably, viz. 
1321. as intereſt of the 150/. bill; and 88/: as in- 
tereſt of the 100). bill W210 
The Prime Serjeant, Finucan?, Curran, and Ulick 
Burke for the plaintiff.— In order to intitle the 
holder of a bill of exchange to reſort to the 
drawer, it is not univerſally neceſſary that he 
ſhall have given him notice of non-payment by 
the acceptor; it is not neceſſary, where h 

has not effects of the drawer in his hands; be- 
cauſe then he can ſuſtain. no injury from the want 
of notice; the notice is intended to apprize the 
drawer to take his effects out of the hands of the 
drawee; but where he can ſuſtain no injury, he 
ſhall: not avail himſelf of the want of notice; 
this doctrine. recognizes the principle, that if the 
want of notice is. ſubftantially ſupplied by the 
circumſtances of the caſe, it is ſufficient 3 the 
Court is warranted in looking into the intention 
of certain formalities preſcribed by the law, and 
if it appears that no injury has been done by the 
omiſſion of them, to leave it to the jury to pre- 
ſume them performed; ſuch is the preſent caſe; 


e drawee 
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Mo. LOT. 


there is no proof that the defendant ſuſtained any - 


injury from the want of notice: ſo far from it, 
that, long after, he acknowledges the debt, and 


thanks a gentleman, for his friendly endeavour to 
procure plaintiff's forbearance; in ſome caſes the 


party has made an acknowledgment, in ignorance - 


of his exoneration by law, but, from the pro- 
feſſion of the. preſent defendant no ſuch thing can 
be intended. The laſt caſe decided on this ſub- 


Jet, 


1794. ject, Rogers v. Stephens, 2 Durnf. & Eaſt 1135, is 
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with the plaintiff ; in that cafe there was evidence 
that the acceptor had no effects of the drawer in 
his hands; but there was alſo another circum- 
ſtance, and it was that on which the Court decided, 
viz. the ſubſequent promiſe to pay the debt.— 
The caſe of Goodall v. Dolley (a) is very diſtin- 
guiſhable from the preſent ; in that caſe there was 
a letter written by the holder of the bilk to the 
indorſer, from the date of which it appeared, that 
notice of refuſal was not given within the proper 
time, which amounted to actual evidence of the 
want of legal notice; and it alſo appeared that the 
indorſer, not knowing that acceptance had been 
refuſed, made a promiſe -to pay the debt—but 
here, ſo far from there being evidence of refuſal by 
the acceptor and want of notice to the indorſer, 
there was ſtrong ground to warrant a jury to infer 
that the defendant had notice of refuſal, becauſe 
he did himſelf promiſe to pay the debt.—ln 
Bliſard v. Hirſt (b) the promiſe to pay the debt 
was made in error and ignorance, and afterwards 
retracted ; here, the firſt acknowledgment could 
not have been made in ignorance, and inſtead 
of a retraction, there is a ſubſequent renewal 
of it. | | | | 

Blaſſet and B. Hamilton, for the defendant ; It is 
a general rule of law as to bills of exchange, that 
if there be no evidence of a demand on the ac- 
ceptor, and no evidence of notice of demand 
and refuſal to the indorſer or drawer, they are 
diſcharged, and the bill becomes a nullity ; the 
moment a bill of exchange is utdorſed, the 
indorſer ſtands in the place of the drawer; he is 
as drawer to the indorſee, and therefore ſtands 
hable to him only on default of payment by the 
acceptor, and on due notice given to him thereof. 


(a) Durnf. & Eaſt, 112. (b) 5 Bur. 2670. 
| | | 2 Burr. 
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2 Burr. 669. Heylins v. Adamſon. It is admitted, 
that there was no proof of notice to the defendant, 


nor even evidence of the hand-writing of the ac-_ 


ceptor: for, any thing that appears, that might 
have been forged. To ſupply this want of no- 
tice, it is contended, that there was ſufficient 
evidence of a waiver in this alledged promiſe, 
which was made whea defendant was in dureſs ; 
but.where a propofal 1s made and not accepted, 
it becomes null and void, and neither party can 
take advantage of it; otherwiſe, this abſurd con- 
ſequence. follows, that one party is bound by it, 
and the other not, and accordingly in Goodall v. 
Dolley 1. Durnf. & Eaſt 1512, which was an action 
brought by the indorſee againſt the indorſer, 
acceptance refuſed, and no notice for fome days; 
evidence was given that defendant offered to pay 
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the bill by inſtalments, and this was relied on as 


a waiver; but Mr. Juſtice ASHHUksT faid, © this 
vas a conditional offer, and not being accepted, 
© was the ſame as if it had never been made.” 
In the caſe of Bliſurd v. Hirt, 5 Burr. 2670, 
it is held by Lord ManseieLD, that the plaintiff 
ought to have given notice to the indorſer of a 
refuſal to accept ; and 1n that cafe, the laches was 
but for 16 days; here, it is for 13 years. Rogers 
v. Stephens, 2 Durnf. & Eaſt 713, is very diſtin- 
guiſhable from the preſent caſe ; the promiſe there 
was poſitive; it appeared too, that the drawee had 


not effects of the drawer in his hands, and on this 


ground alone, though there had not been an ab- 
ſolute promiſe to pay, the plaintiff muſt have re- 
covered; therefore the opinion of the, Court on 
the promiſe was expletive, and ought not to have 
been given. | . 


The 


1.50 
15794. 
Bunke 


aguinſt 
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The cafe was ordered to. ſtand. over, and 
Lora Nm Chief Fuftice, delivered the 
opinion of the Court.— This is an important com. 
mercial queſtion, and as ſuch, calls for the ſerious 
conſideration of a Court of juſtice ; the learned 
judge who tried the cauſe. was therefore right in 
reſerving. the point made under the firſt count - 
as to the queſtion relating to the bill: of exchange, 
of which defendant is ſued as acceptor, there is 
not a colour of difficulty, and had the caſe reſted 
upon that point ſolely, the learned judge would 


not have reſerved the point. This caſe comes 


before us not on a motion to ſet aſide a. verdict, 


(where, if the verdict was wrong in any reſpec 


it muſt be ſet aſide in the whole, ) but upon a caſe 


ſaved, where we can do ſound and ſubſtantial 


juſtice to the parties on each ſide, according to 
their reſpective rights under the different counts; 
and as the Court has no difficulty with reſpect 
to the caſe made under the ſecond: count, I ſhall 
diſpoſe. of it at once by directing the verdict to 


be entered: up for the plaintiff on the ſecond 


count, for the ſum in the bill therein mentioned, 
and intereſt as found by the jury. . 

I now. proceed to the queſtion on the bill of 
exchange, on which the defendant is declared 
againſt as indorſer ; it is not neceſſary to fay, 
what effect a paſitive promiſe would have had if 
ſuch had appeared to have been given by the de- 


fendant in this caſe; that point we ſhall leave 


to be decided, whenever it ariſes, with due re- 


ference to the determinations in the books; but 


any of thoſe. 


this caſe will proceed on a different principle from 


I take the general rule to be this; the drawer 
of the bill is preſumed to have effects in the hands 
of the drawee, and he draws the bill to get thoſe 
effects out of his hands; he has therefore an in- 


tereſt in having it notified to him that the drawee 
| 4 E 1 5 bas 


: 
1 
5 


Mo. © ds fy 
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has refuſed acceptance, and that fo early as to 
give the drawer an opportunity of ufing other 
means to get his effects out of the drawee's hands; 
if from the manner in which the bill is framed, 


ET 


it is neceſſary to tender it for acceptance to the 
drawee, it is incumbent on the holder to notify 
the owiſkon of acceptance, within the time ap- 
pointed, and upon non-payment, to notify that 
alſo ; and though from the terms of the bill it 
were not neceſſary to tender it for acceptance, (as 
was the caſe in Bleſard v. Hi) yet if the holder 
did tender it, and the drawee refuſed to accept 
it, it is neceſſary to notify that to the drawer.— 
This rule however, though general, is not uni- 
verſal; the exception is, where the drawer is ſo 
eircumſtanced that he can ſuſtain no injury from 
ant of notice, and therefore, if it can be proved, 
that the drawee had no effects of the drawer in 
his hands, the requiſition of law will be diſpenſed 
with ; whether in ſuch a caſe it would be compe- 
tent to the drawer to ſhew, that by want of notice 
he had ſuſtained ſome collateral injury, is yet un- 
decided; the caſes only go ſo far, that where there 
are no effects in the hands of the drawee, the no- 
tice is diſpenſed with. e ; 
Now, in a cafe where the law requires notice, 
i this ceremonial preſcribed by the law is not 
purſued, the obligation of the drawer to repay the 
money is in the general diſcharged, and he is as 
completely exonerated from the debt as if he never = 
had been liable; and when the obligation is thus | | ; 
at an end, mere equivocal circumſtances are not .  _ "_ 
{ufheient to reſtore exiſtence to the debt. | 


— 
—_— 


3 


Bleſard v. Hirt was the caſe of a bill payable 7 
ſo wany days alter dato; Which therefore 1¹ was 3 
dot neceſſary to tender for acceptance; hut that i 
having been done, the holder was bougd to give i 
potice of the not-acceptance ; it is fęmarkable FP; 4 
that though the ſubfequent promiſe to pay the Al, 7 
ig this cafe, was direct and poſitive, it does Hot | "on Y 

| IN N appear if 


152 


1 794. 


BuRKE 


egoinfl 


MoLLov. 


CASES DETERMINED IN THE 


appear to have been at all relied on, at leaſt TY 
the Court, or at the bar in the argument. In 


Goodall v. Dolley, there was a qualified offer to pay, 


which not being accepted, put matters as if the . 


offer had never been made; ſo ſays Mr. 7 /e 


 A8HHUKST ; and he adds, that the defendant had 


then a right to ſtand on the ſtrict rule of law. 
In the caſe of Rogers v. Stephens, it appeared that 
the drawer had no right to notice at all, not having 


had effects in the hands of the drawee ; : the Conrr 4 
there indeed went into a conſideration of the va- 


lidity of the promiſe, which was explicit and direct, 


and was ſufficient to do away the objection of want | 


of notice; but that caſe might have been deter- 
mined on the firſt ground, without going into the 
conſideration of the promiſe; it was a caſe, not 


of a propoſal which was not accepted, but of an 
explicit promiſe made under a full knowledge of 


the facts; and this leads me to revert to the evi- 
dence in the preſent caſe. 

As to the converſatioa between the defendant 
and Mr. Thewles ; it does not import, that the de- 
fendant had authorized him to make any propoſal 
to the plaintiff; it was merely an expreſſion of 
thanks to Mr. Thewles for a civil interference in 
a moment of diſtreſs; and, if he had made that 
propoſal, it was not accepted, nor could it bind; 
and what Mr. Juſtice AsHaussT ſays in Goodall v. 


Dolley, applies N to it. The next part of the 


caſe material to allude to is the evidence of Mr. 
Betagb; he was preſent when the defendant gave 
directions to a gentleman to make the beſt terms 
he could on account of this demand; now as to 


this, the defendant did not direct this gentleman 


to pay the entire bal plaintiff's. demand, but only 
to make the beſt terms he could; ſuch evidence is 
looſe, and in my apprehenſion dangerous—the 


principle laid down in ou r . N. F. 5th edit. 
offer to pay money 


P: [236], applies here, 
* by way of compromiſe | is not evidence of a 
** debt. 


LE, kIxd's cou zs, DUBLIN. 


« debt—The reaſons often affigned for it by Lord 1 794. 
« Mavsrizrp were, that it muſt be permitted to = 
men to buy their peace without prejudice to Bu 
c them if the offer did not ſucceed.” This evi- Marr. 


dence then amounts neither to proof of notice 5450 


to the defendant, nor to a promiſe ſufficient to 
revive the debt, and this caſe differs from that of 
Rogers v. Stephens in this, that there, there was di- 
rect evidence of a promiſe to pay the debt; 
here, the promiſe is inchoate and imperfect.— 
Therefore, without conſidering whether the opi- 
nion of the Court in the cafe of Rogers v. Stephen 
was well founded, leaving that to be decided when 
it ſhall ariſe, we are of opinion, on the circum- 
ſtances of this caſe, that | 

The verdict ſhould be entered up for the 

- defendant on thes firſt count. 5 


— 


CAMPBELL in replev. agaim COLCLOUGH. 


«CONNOR and MACA RTNET moved for 3 Alter demurrer 


to an avewry 
to inſert an averment in the avowry to the fol- and argument 


lowing effect: — * That . N. 1” ill: amſon the grand- thereon, the 


* fon of Milliam I, Uliamſon the-firſt deviſee is. now —— 


alive, and ſeized in eſtate tail in poſſeſſion of mend the 


by in- 
pt © the lands of C rocked Stone, 'where the diſtreſs „ . 


* was taken.“ — There had been a ſpecial demur- 8 
rer to the 3 and joinder, and it had been 
already argued by ſeveral counſel on both ſides, 
and now ſtood for Ye judgment of the Court. | 

For the motion, were cited, Lacy v. Garri, 

Barnes' 20., where leave was given to amend a 
plea after — joinder, and argument, 
M 2 % the 


—— 
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<< true merits of the caſe before the Court; and 


Mattravers v. Foſſet, 3 Wilſ. 295, where leave was 
given to amend a plea in replevin after demurrer 


CoLcLouGn. and. argument, and when the Court was ready: to 


give judgment. It was alſo argued that even if 
the Court had given judgment, the party would be 
intitled to.come in and amend on payment of caſts, 
which is all that is-now deſired. 

Frankland, contra, obſerved that it would afford 
a moſt dangerons precedent, if, after a cafe had 
been argued, and when it ſtood for judgment, 
a party fhould be allowed to come in, and amend 
the pleading, by inſerting a fact which was not be- 
fore ſuggeſted to the Court. 

Lord CARLETON, Chief Guftice —This 1 is a motion 


of the firſt impreſſion, and of the moſt extraordinary 


nature I ever heard. — The point in the caſe, on 
which the queſtion depended, was the direct op- 
poſite to what this amendment, now propoſed, aſ. 
ſerts; that there was an end to the eſtate tail; 
** that it was not in exiſtence.“ The opinion of 
the Court was deſired on the main point, waiving 
the objection to the defects in the form of the 


avowry. The caſe was clofed, and ready for 
judgment, and now an application is made to us 


entirely to change the caſe, and that in, replevin, 
where the ſame queſtion may be brought on as 
often as the parties chooſe, on a ſacrifice of the 
pledges.—In the caſes cited, the amendments 
were for the purpoſe of bringing forward to the 
Court the merits of the caſe, which was already 
laid before them; but the preſent motion goes 
to vary the title made out, and ſo to vary the merits 


of the caſe. 
| Motion reſuſed, with colt 


/ 


24 


* 


LATO VHT 


* ſuing out the 5% of the plaintiffs,” inftead df 
* the original vorit, to which plea, the plaintiff 


deſendant-has a 


KING's COURTS, DUBLIN. 
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T limitations had ſaid, * that be did not aſ- 


HE defendant in pleading the ſtatite l — 


to amend the 


4 ſume, &c. within fix years from the time of plea of the a- 


had demurred general 


Tute of limita- 
tions, unleſs it 
appears that the 


I o — PRE! 
Fameſon now noved for lese to amend han 


plea, Nating that all the proceedings were yet ita 
aper; that No. trial had been loſt, and that Ilie 
NE had a good and legal cauſe of defence. 


Dn behalf of the plaioriff, an a Hdavit was'reall 


6 


* 


ſtating ſome of the eircumſtandes of the tale; from 


vhenoe it ſuff dente appeared that the defendant 
was not - intitled to favour from the Court, which 
affidavit was not anſwered. . 


CHAMBERLAIN, 9 In à eie here I Was 


concerned ia the Excbequer, the ſtatute of Tiint- 
ations was pleaded with a concluſion to the eduntry, 


and the Court refuſed leave to amend withottt an 
athdavit of merits. _ | | 255 


Lord CaRII To, Chief Fuffice. This queſtion 


was agitated ſome years ago in this Court, and ft 
was ſaid that this plea is not intitled to favour, 
and that any flip in pleading it may be taken 
advantage of; but that was aver-ruled, for many 


caſes may occur where this plea ought to be fa- 


voured. | | 
Jameſon mentioned the cafe of Green v. Rivett. 


2 Salk. 421, © that the ſtatute of limitations ought 


e to be favoured.”—2 Str. 871, K. v. Charleſ- 


worth, © leave given to amend an information for 
* forging a warrant of attorney to acknowledge 
* ſatisfaction on a judgment of Eaſter term.” — 
After iflue joined the record appeared to be of 

. | „„ On 
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Hilary, and leave was given to amend. 2 Bl 
836, Hunt v. Kendrick, a teſtatum capias returnable 


Larobene © before us at //eftminſter” was amended.— 2 Wil 


againſt 
SPENCE, 


Vid. Hardr. 


256. Wilkes v. Earl Halifax, © that the title of a 
declaration ſhall be altered agreeable to the 
truth of the fact.” I Hil, 76. Lowe v. Newland. 
© Where an amendment of a. replication from de 
injuria ſud proprid, to moiliter manus impoſuit, was 
allowed, the pleadings being all in paper, and 
no inconvenience ariſing to the party.” 2 Str, 
976., K. v. Ellames, where a plea to an infor- 
mation was amended, after demurrer and join- 
2 in a material part. 2 Burr. 756, Alder and 
Dipp. . 1 Zip 
AP CARLETON, Chief Juſtice. Theſe caſes are 


cc 


* 


c 


cc 


material, merely to ſhew the power of the Court, 


and of that we have no doubt ; nor on a proper 
caſe made to amend a plea of the ſtatute of limi- 
tations, would we refuſe it; the caſe which J have 
mentioned ſhews it, and in 5 Burr. the laſt caſe 
in the book, (a) the Court has gone very far in 
permitting amendments; but in this caſe, the 
party has no merits; the plaintiff's affidavit 
ſtands uncontradicted, and from thence it ap- 
pears that the plaintiff had a good and fair demand, 
and that he poſtponed proceeding at the requeſt 
of the defendant himſelf; under theſe circum- 
ſtances, we think we ought not to be induced 
to give the defendant leave to amend ; but we 
will let him withdraw his plea of the ſtatute of li- 
mitations, and defend himſelf as well as he can on 
the general iſſue. „ 
9 ä Motion refuſed. 


(a) Mace, q. t. v. Lovett. 5 Burr. 28 33. 


Erchequer. 
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| : _* Exchequer. 


May 16, 1794. 


ArvaRez againſt Lord DiLLown, 
| 1794. 


HIS caſe came before the CHIET BARON Awitncfswho 
at the Ne Prius fittings after laſt term, upon _ wht fr | 
a writ of inquiry, The plaintiff not being ready, ing a writ of in- 
on account of a witneſs who was expected from Wir, maybe 
London, not having arrived, it was ordered to ſtand judge's cham- 
over until the fittings after next Trinity term. ber. 
The Recorder for the plaintiff, now moved that 
an early day might be appointed for the trial, 
as the witneſs had arrived, and could not ſtay un- 
til after Trinity term, ſo that unleſs an early day 
__ appointed, the benefit of his teftimony would 
| be loft. | | | 
The motion being oppoſed, the Court ſeemed 
to think they could not interfere with an order 
made by the judge at Nis Prius, upon which the 
Recorder ſaggeſted that the witneſs might be ex- 
amined in the judges chamber. 
YELVERTON, Chief Baron. We have done that 
once before, and it is a good practice attended 5 
with much convenience: counſel on each ſide may 
attend, and examine, and eroſs- examine the wit- 


neſs. | | 
The 
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158 

1794. The Court were diſpoſed to make this rule, 

* but the counſel for the defendant preferring the 

ALvarez firſt motion, and ſubmitting thereto, the firſt 

por ' Nifi Frius day in this term was appointed for 
DiLLox. the trial. VV 


Common 
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d F 
Common Pleas. _ 
Tum 925 g N 
e . 
4 | P - — "I 1 : 4 
; 20th May, 1794. 
Manapr in replevin againf GalLaoRER. 
9 a 


REPLEVIN for taking plaintiff's chttle on che Defendcnr in 
'* 26th October 1793, at St. Jobn's in the county fete. 
of Longford, in a certain place there called the feld. makes canu- 
The defendant pleaded that the cattle were taken Soc aebailiff 
damage fraſant, and made conuſance as bailiff to feized of the 
one Blair who was ſeized of an eſtate of freehold in freehold, and 


damage 


the locus. Plea in bar, de injurid ſud propriâ abſque fig, Plaintitr 


tali cauſd, Upon this iſſue wis taken, and a verdict pleads in bar de 

was had for the plaintiff... = 35 

A rule having been obtained to ſhew ai This 

ciuſe why judgment ſhould not be arreſted, Jamurser, but 

Pix ſhewed cauſe. Firſt, this is a good plea ; ſufficient after 

adly, though not good, it is cured by the verdict. di. 

As to the firſt point, Lith's Entr. 124. 350. Ap- * 

pendix of precedents to Morgans Gilb. on Replevin, 

and Pets and Brown, Cre. Fac. 590. As to the 

ſecond point, ſuppoſing the plea in bar to be bad 

on demitirrer, it is only à misjoinder of iſſue, and 

cired after verdict by the ſtatute of jeofailes, 3z | 

Hen. 8 Self. 2. c. 3. /. 1. 5 Cb. 4. & S. C. Crb. E. 

455, Chaniberliyn v. Nicholls, Gro. Eliz. 259, Gur- 

ney v. Sit Edward Clere. In this caſe Coke Chief 

Juſtice, faid it was adjudged in Fanunier's caſe, 

that a toncord pleaded without fatisfactiön br 
Wo | | | lliue 


Tmurid ſud pro- 
prid abſque tali 


. CASES DETERMINED IN THE 


174. iflue joined, and verdict againſt the defendant was 
| good. 1 Brownl. 200. Alleyn 78. Telv. 228, Waldron 
Manaor v. Moore. Cro. Fac. 44. Pigot v. Pigot, 1 Com. Dig, 
"Pp 1 Amendment,“ letter, O.—Crogate's caſe, 8 Co, 
Gaitacher: 66. b. was on demurrer, not-after verdict. 

Blackburne and Plunket for the defendant.—The 
Court defired them to go to the ſecond point.) 

This is the ſame thing as if no plea had been put 

in to the conuſance ; as to the authority of perſons _ 
making conuſance, 1t 1s ſettled in Crogate's caſe, 
that the parties wiſh to put that in iſſue, it muſt 
be done by a ſpecial traverſe. - Cro. Eliz. 812, Whit. 
nel v. Cock, replevin ; defendant as bailiff to Pyne 
who was ſeized of one third of the /ocus, juſtified 
for damage feaſant ; the plaintiff. faith a ſtranger was 
ſeized of the other two parts, and that by his 
licence he put in his cattle : . Defendant” replies 

de injurid ſua proprid abſque tali cauſd, —this was 
held no plea, though it muſt be admitted that it 
was after verdict. Cro. Jac. 127, Paramor v. Chap- 
man. 898, The King v. Hopper—and this caſe was 
ſubſequent to the ſtatute of jeofailes. 1 Lord Raym. 

707. . Salk. 57%9. . 925 
Lord CakLETON now delivered the opinion of 

the Court. | HR 

This is an action of replevin. Defendant made 
conuſance as bailiff of Mr. Blair ſtating the locus in 

4 to be the freehold of Blair, that the cattle | 
were taken damage feaſant, and that he had an 
authority from Blair to take them. To this conu- 

ſance plaintiff pleaded in bar that the defendant. 
took them de injuria ſua propria abſque tali cauſa.” 
Cregate's caſe, 8 Coke, 66 b. & The King v. Hopper, Cro. 
Fac. 598, ſhew that ſuch a plea denies and puts in 
iſſue the whole matter compriſed in the oppoſite 
pleadings, and Sayre v. Lord Rochfort, 2 Bl. Rep. 
I165. adopts the ſame principle, but goes a little 
further and ſays, © ſuch general replication de in/. 
ſud prop. abſ. tali cauſd, traverſes all the matters, 

and nothing but the matters contained in the 
| CE | plwkeading 
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pleading, of the other party.“ There are then in 
this caſe an affirmative and negative, but it muſt 
be admitted that in a variety of caſes, ſuch plea is 
bad, if demurred to, becauſe it renders the iſſue 


involved and complicate, whereas the object of the GaiLacuzn, 
law is to ſubmir a ſimple and uninvolved fact to the - 


jury. The diſallowance of ſuch a plea in ſome in- 
ſtances has proceeded on this principle, that ſuch 


plea. denied the whole matter averred, and thus 
the iſſue was multifarious ; in others becauſe it in- 


volved matters triable by different fora, as matter 
of fact triable by a jury, and matter of record by 
the Court. In others the diſallowance turned on 
the nature of the fact alleged, but every one of 
thoſe deciſions relate to caſes where the invalidity 


of the plea was brought forward for the confidera- 


tion of the Court on demurrer—and I reſort to 


theſe caſes to ſhew that on the doctrine in Crogate*s. 


caſe, and in Black. 1165. this plea contains, (whe- 
ther properly or improperly does not now ſignify,) 
a negative of every affirmative in the oppoſite 
pleading. The conuſance conſiſted of an allegation 
of freehold in Blair, of the taking damage feaſant, 
and of the authority to take. All theſe facts were 
affirmed on the one fide and denied on the other, 
and therefore the parties were competent to, and 
did (I ſuppoſe) go into an inveſtigation c- thoſe 
facts at the trial. It now comes before us on a 


motion in arreſt of judgment; here then is a caſe | 


where iſſue was taken, though not an apt one, (as 
ſome of the caſes ſay :) the parties went to trial. 
Upon that iſſue there was an affirmative and ne- 
gative that let the party into all matters neceſſary 


to his defence, and in ſuch a caſe as this, (in par- 
ticuler where the conuſance does not involve mat- 
ters triable by different juriſdictions,) the ver- 


dit in feund ſenſe and ſubſtantial-juſtice ought to 
be confidered as cuying that imperfection which 
might have prevailed on demurrer : beſides the caſe 
la 1 Brownl. 200. cited by Mr. Fox, we have been 


able 


161 


— 


1794. 


Manapy 
in replevin 


Ss 
n 


. ; 
* " £ 2 ed l 5 NY.” j „ * 
1 8 6 . < * 4 0 9 4 9 "es * j * F 
—⸗ 22 RR 0 — —— — — — — 2 — 07 — 
att nr — ee ent — —— 
* * * « — — — 3 8 » — 5 _ — Pour 7 V 2 , y 22 — — - — — — ta 
* 2 . — — Goa a - — — — — > 
wy —— 4. ey 2 — 5 = * 6 — <= pry Ke: — = 2 * 
— — remote — — — — ; On l 5 tt 0 — — — — 


E 


» - 
* 1 — * 
27. —— newt — 
bl = 


gl 


r 
2 


— — — 


—— — —— 


. 
_ 


: 0 
4 
x 

: 0 
# 
H 

a i 

_ | 
% | 
1 5 

1 


. 1. nes wa . treats wb PIO 
— Re LE —̃ — 2 ——— 
22554 „„ „. 1 


— — ine, 4 Gn 


—— — —— 


— — — 


— 


— . nay 5 
P ̃⅛—Mb2 OCs 
— — 


— —̃ — ́ — 


— 
: eos, @& 7 
r rr 


— > — 


* 
? 5 
rr 
2 


a 
* 


162 CASES DETERMINED IN THE 


1794. able to find three others which apply ſomewhat to 
dis caſe. Hob. 76. Hanks v. Parker. Ray. 50. 
Manapy Collins v. Walker. Aubery v. James. 1 Lent. Jo. 

* e It is obſervable that in one of theſe caſes, viz. in 

GaLTLAG UH. Raymond, the verdict was held to cure the imper- 

fection, though the pleading involved matter of fact 
and matter of record; and in another, viz. in Vent. 70. 
though the pleading did not compriſe a general 
traverſe. As to the caſes cited by Mr. Blackburne 
from Cro. El. one would imagine that in one, iſſue 
was taken on a matter not material to the caſe; that the 
ſecond was a motion before verdict, and in another, 
as it ſtruck me on reading the caſe, there was no tra- 
verſe at all. Under theſe circumſtances, good ſenſe, 
ſound juſtice, and the uniform determinations of the 
caſes warrant us to fay, that the imperfection, what- 
ſoever it was, has not been taken advantage of at that 
ſtage of the cauſe at which it ought. es 
Rule diſcharged. 


Thurſday, May, 22, 1794. 


a 


TanNKaRD Leſſee of Bidcs, and Wife, and others, 
agoinft Wuapz. Y 


S ef Hs caſe was tried before Loxp CarLETON in 
January 1794. Verdict for the plaintiff. A 


lives renewable 


car ever, pre- motion was made to ſet aſide that verdict, which was 
marriage with argued on 7. hurſday I 5th, Saturday 17th of May, and 


G. P. con- L ine an 
* this day the Court gave judgment. 
efiate to T. S. F 4 ESO 
and his heirs in truſt for herſelf for life, remainder to G. P. for life, remainder te che i ue of 
the marriage in ſuch ſhares and propertions as G. P. mduld appoint. There was not any -ldaſing 
power in the ſettlement. G. P. in 4771, Ieaſcd the premiſſes for 3 lives renewable to Þ under 
whom defendant claims C. P died in 1781, without mak ing any apppbintment. S. P. died in 
1786, having rectived rent under that leaſe. This leaſe was held no bar in an ejedtment 


* 


brought by the iſſue of G. P. and S. P. 
| This 
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The caſo was as follows. 1794- 

Suſannah Brennan being ſeized (inter: alia) of the 

miſſes' in queſtion, under a leaſe for lives re- Taxxany | 
newable for ever, in 1764 married George Phipps; leflee of 


BioGs 
previous to ſaid marriage, a ſettlement was exe- again 


cated by faid Suſaznah, by which the legal eftate Was: 

was conveyed to. 7 homas Sheppard and his heirs, to 

his and their uſe, in truſt for Suſavnab Brennan for 

life, remainder to Gearge Phipps for life, remainder 

to the iſſue of the marriage in ſuch ſhares and pro- 

portions as George Phipps ſhould appoint. This 

ſettlement appeared to be duly regiſtered in the 

fame: year- There were two daughters of the | 

marriage and no other iſſue. One of them mar- 1 

ried James Spencer Biggs, from whom and his ſaid > mt 

wife one demiſe was laid, There was not any - 

| leaſing power contained in the ſettlement. In 

1775. George Phipps alone, leafed the premiſſes 
queſtion to Bel, tor three lives renewable ſor 

ever. The defendant Wade ſtands in Bell's place. 

In 1781, George Phipps died, without having made 


any appointment. In 1786, Suſannah Phipps his = 
wife died. They both had received the rents re- —_ 
ſerved under Be/Ps leaſe, who had made confider- | 9 | 


miſes. In 1789, on the marriage of Suſannah | Il 
Phipps, the daughter of George and. Suſannah Phipps, 8 
with Spencer Bizgs, the premiſſes were conveyed 1 
to Cn and Clarke on truſts not material to men- 
tion. There were three ſeveral demiſes laid, 
one from Sheppard the truſtee on the ſettlement 
of 1764, who was proved by the defendant to have 
been dead 27 years before the trial. Another 
from Spencer Biggs and his wife. The third, from 
Cowan and Clarke, the truſtees in the ſettlement 
of 1389. The ejectment was brought for an un- 
divided moiety of the premiſſes, and the ſeveral | 
demiſes were laid on the iſt May 1793. 

Duguery, the Recorder, and Wm. Smith for the 
data. The plaintiffs ought to have been 


non-ſuited, 


able improvements by building houſes on the pre- | ? G 
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1794. non-ſuited, or the jury have been directed whe 
for the defendant. Sheppard the truſtee was dead, 
TaxxarD and the jury were directed to preſume a ſurrender 
lefleeot from him; but there was not any evidence of a 
againjf re- conveyance. Goodwin v. Baxter, 2 Bl. Rep. 
ave. 1228, was an ejectment for the reſidue of a term 

of 1000 years; the original leaſe was proved, 
which began 5 Eliz. alſo a poſſeſſion of 70 years 
under it, aud one meſne aſſignment were ſhewn ; 
therefore from ſuch a length of poſſeſſion there 
aroſe a ſtrong preſumption of the exiſtence of 
deeds not produced to the Court, yet even there 

the Judge (Serjeant Foſter) at firſt thought there 
ought to be a nonſuit, though he afterwards 

changed that opinion. Leſſee of Briſtowe v. Pegge, 

: {erm Rep. 760. The preſumption in the preſent 

caſe is ſtrong againſt a re-conveyance, becauſe the 
truſtee from whom the eſtate muſt be deduced, 

has been made a leſſor of the plaintiff. A renewal 

by the heir of Sir Jobn Stanley, the owner of the 

fee of the intereſt veſted in Shepp:rd /n 1764, was 

given in evidence to ground à preſumption of re- 
conveyance ; this was not made to Sheppard or his 

heir, but to Cowan and Clarke, the truſtees of 
Biggs's marriage ſettlement ; but any preſumption 

from that ſhould have led the Judge to direct the 

Jury to find for the defendant, for unleſs the iſſue of 
George Phipps take under the ſettlement of 1764, 

they do not take, but ſubje& to the defendant's leaſe. 

From this renewal being made, not to Sheppard 

or his heir, it ſhould ſeem as if the truſts of the 

| deed were executed, when in 178i, George Phipps 
died without appointment ; his Lordſhip ſeemed 

to be of opinion, that the object of the deed was 

then anſwered. If the renewal ſhould have pre- 
vented the plaintiff from being nonſuited, it ought 

alſo to have prevented the verdict from being given 

for him, for if (the objects of the deed being at 

an end) the truſtee became deveſted: of his legal 
eſtate, Mrs. Phipps then became re-ſeized of her 
original 
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original | property ; her iſſue took through her, and 1 794- 3 


were bound by the acts of acquieſcence which have 


been proved. If the jury preſumed a 08 TANSARD 


to Mrs. Phipps, they ſhould alſo have prefumed 
ſach a conveyance from her or thoſe intereſted, 
as would have validated the defendant's leaſes ; 
and of this they had much ſtronger pre- 
ſumptive evidence than of any re-conveyance from 
Sheppard. iſt. From the beneficial nature of the 
leaſes, they being building leaſes; 2dly. from the 
acquieſcence of Mrs. Phipps ; 3dly. from the 
valuable improvements made by the tenants, who, 
it is to be preſumed, conſidered on what title 
they made them; 4th. from the acquieſcence ' of 


the daughters after Mrs. Phipps's death; sth. from 


the antiquity of the leafe, now 23 years made. 
A leaſe made by huſband alone of lands whereof 
he was ſeized, jure uxoris, was voidable (and only 


voidable) at common law; 3 Bac. Aör. zor. And 


in this caſe, if ſne accept rent which becomes due 
after his death, the leaſe is thereby become ab- 
ſolute and unavoidable: 7bid. And this cafe ſtands 
as at common law, both becauſe the property here 
was freehold and not inheritance; to which alone 


the 10 Car. 1. (a) applies, and becauſe the opera- 


tion of that ſtatute was only to take away the right 
of avoiding certain leaſes, in caſes where the wife 
had joined to make them. So that at moſt this 


leaſe was only voidable; and there have been re- 


peated acts of confirmation. It is therefore good 
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7 5 Mrs. Phipps, and all perſons claiming ſo 1K 
üder her as to be bound by her acts. This ren? = 
ders it neceſſary to confider how her ifſae "i 
claim. It is very queſtionable whether they - = 
could claim as purchaſers under the ſettlement - = 
of 1764, fince their father died without appoint- 8 
ment. His lordſhip ſeemed to think ſo; for he 8 
would never have directed the jury to preſume a i il 
furrender from the truſtee, except on the ground that = 
the = 

. 
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1794. the truſts being at an end, the legal eſtate veſted in 
him would no longer anſwer any purpoſe ; which 


would not be the caſe if the iſſue took as pur 

chaſers, notwithſtanding the failure of appdgint: 
ment. Why ſhould the truſtee ſurrender while 
the truſts continued, which his legal eſtate va 
created to ſupport? 1 Vef. 57. Maddiſon v. An. 
drew. At all events they would be only purchaſers 
of a truſt eſtate. If the truſts were not executed 
the jury could never preſume that Sheppard would 
be guilty of ſuch a breach of truſt as to ſurrender 
his legal eſtate, and then plaintiff ſhould haye 
been nonſuited. If the truſts were executed, it is 
as much as to ſay that the iſſue were not purchaſers 
under the ſettlement of 1764, and therefore elaim- 
ing through the mother, muſt be bound by her 


A. Beyd, for the plaintiff. It is attempted to 
ſupport the poſition contended for on the other 


ide, that the learned judge ſhould have directed 


the jury to find for the defendant, by throwing 
the ſettlement of 1764 out of the caſe, and ſaying 


that the acts of Suſannah Phipps: amounted either to 


a confirmation, ox a re- delivery of the leaſe. I am 
willing for the preſent to admit the law to be, that 
if a wan and his wiſe make a leaſe of ber eſtate, at 
a realonable rent, and for the accuſtomed term, 
and ſhe after. his death enters into receipt of the 
rent, ſhe ſhall be bound by the leaſe, Path 
far the preſervation of the eſtate, as it may not be 
in the power of a man and his wife to be the actual 
occupiers thereof. By the law, the huſband ſhaſl 
dave the power of making, joir- ey with his wife, 
ſach leaſes of her eſtate as are ufual between land- 


bord and tenant; but if he abuſes that power, the 


wife may enter after his death, for the reaſon of 
letting up ſuch leaſes againft the wife is that already 
allgned, and the advancement of agriculture. 
Gocaright v. Siraphan, Cop. 203. The general 
rule of law © that the deed of a married woman 

3 Y 40 18 
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is void,“ admits of the exception which I have 1994. 


Hated, and from [thence this unfounded inference = 
ANKARG 


is attempted to be drawn by the defendant's counſel, T 


that if the huſband alone makes a leaſe of his wife's 
eſtate in perpetuity, (a leaſe deſtructive of her in- 
heritance,) the receipt of rent by her after his 
deceaſe, ſhall ſet up ſuch leaſe againſt, her. 
Defendant's counſel finding that the leaſe to Bell 


could not be ſupported on the ground of confirma- 


tion, Endeavour to maintain that the acts of Sh nb 
amounted to 4 re- delivery. I admit that acts 


amounting to a re- delivery, may be dene by a 


woman after the deceaſe of her huſband, without 


an actual production of the deed, or any act of 
delivery, but this will only hold where the wife 
was an Executing party to the deed. This poſition 
ſcems to be ſelf-evident, but if it required autho- 
rity to ſupport it, that will be found in Perkins, 
fect. 154, where the reaſons for giving effect to a 
deed executed by a wonian during coverture, and 
re- delivered by her after the deceaſe of her huſ- 
band, and while ſole, are aſſigned- namely that 
the firſt delivery is void; and there is no neceſſity 


that the deed ſhould be re- executed or re-atteſted. 


In ſhort the idea of confirmation ought not to 
be entertained in this caſe; becauſe the leaſe. was 
deſtructive of the wife's inheritance, and againſt 
the policy of the law, which gives effect to leaſes, 
made by huſband and wife of her eſtate { nor 
could her acts amount to a re-delivery, becauſe ſhe 
was not an execuiing party to the Jeaſe. 8 

As to the point of nonſuit infiſted on, that ariſes 
from the ſettlement of 1564, and the proof made 


at the trial relative to Sheppard. Fiake it to be a 
general ſettled rule of law, that an eſtate veſted 


ka a truſtee, merely for the benefit of the cui gue 
truſt, ſhall not be fer up againſt him. Corcp. 46. 


Goodtitle v. Kndt, and J. or MANSFIEID in that cafe 


fays, „ any thing ſhall rather be preſumed” the 
meaning of which 'ſsers to be, that if it appears 
| | | N | clearly 


1764, veſted in Sheppard, an 
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clearly at the trial, that the legal eſtate ſaid to be 
outſtanding in a truſtee, be merely for the benefit 
of ceſtui que truſt, that alone ſhall be ground ſuf- 
ficient for the jury to preſume a re-conveyance. 
Here the legal eſtate -was by the ſettlement of 

£5 it appeared at the 
trial, that the truſts of that eſtate were ſatisfied, 
ſeveral years before the bringing of the ejectment. 
A diſtinQion is attempted to be taken, between the 
caſes where the truſt eſtate was a fee, and a term 
for years, and it is contended that a re-conveyance 
may be preſumed. i in the latter caſe, and not in the 
former; but the caſe in Corop. 46. was a limitation 


in fee. 
In Doug. 695, Dee v. Poti. Lord MANSTIEID 


again mentions the rule, and adopts it as a bene- 


ficial one, where the truſt is perfectly clear, be- 
cauſe in ejectment the true queſtion is, who is en- 
titled to the poſſeſſion? But this doctrine is ſaid 
to be ſhaken by the caſe of Doe v. Stap/e, 2 T. R. 
634. but that caſe, ſo far as it applies to the preſent 
makes for the plaintiff, for there Lord KEN VON 
lays, he much approves of the doctrine of charging 
a jury to preſume a ſurrender of an outſtanding 
ſatisfied term. In the preſent caſe the learned 
Judge, who preſided at the trial, did no more 
than leave it to the jury to preſume a re-convey- 
ance of the legal eſtate, to the perſons who were 
clearly entitled to the beneficial intereſt in the pre- 
miſſes, for which the ejectment has been brought. 

Lord CarxLeToN, Chief Juſtice, delivered tho 
opinion of the Court. 

This is a motion for a new trial, grounded on an 
alledged miſdirection at the former one it is ſtated 
to conſiſt of two parts: 1ſt it is ſaid there were 
circumſtances of confirmation to eſtabliſh the 
defendant's leaſe; : on which no direction was given 
by me, and that the jury had a right to exerciſe 
their judgment on that part of the caſe, and no di- 
rection being given on it, they were excluded from 
| conſidering 
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confidering what was material for their delibera- 
tion. Ife there were circumſtances to have gone to 
the jury to determine whether the leaſe of 1771 was 
eſtabliſhed | thereby, the ftlence of the Court on 
that ſubject, as it might have precluded the jur 

from taking a material queſtion into their — 
deration, might have been a ground for ſetting 
zfide the verdit. But in truth there was no miſ- 


direction on this part of the caſe. Had it reſted 


on the evidence originally offered, and had the 


plaintiff's title been merely as ſtanding in the 


place of her mother, and as claiming as co-heireſs, 
the queſtion made on the confirmatory circum- 
ſtances might have claimed the attention of the 


Court, and of the jury. But the defendant reſted 


his caſe on grounds which precluded this, for he 


produced the ſettlement of 1764; by that the 
legal eſtate in fee veſted in Thomas Sheppard ; by 
the limitations in that ſettlement, the wife had the 
fole and exclufive right of enjoyment during her 


life; the huſband had a right for life in cafe he 
ſurvived, and then a limitation, not to fuch iſſue 
as the huſband. ſhould appoint, but to the iſſue 
in ſuch fhares and proportions as he ſhould ap- 
point, ſo that the intereſt of the iſſue did not de- 
pend on the appointment; there was a veſted 
right in them, fubje& to variation in the propor- 
tions according to ſuch appointment as ſhould be 
made. The eſtate did not flow from the father; 
therefore under this fettlement the wife had a right 
for life, the huſband a right for life, if he ſurvived, 
with power to vary the proportions of the iſſue, 
and the children took an equitable veſted intereſt 
after theſe eſtates, ſubject to the power of variation 
which was never exerciſed. The effect of this 


ſettlement, as to the queſtion below, was that the 


huſband was not ſeized jure: uxorts.; he was ſeized 
in remainder of an equitable eſtate for his life in 
his own right, not coupled with any power of 
demiſing; the wife * not Jain ina the 3 
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of the leaſe; it was a leaſe of the. huſband ope: 
rating on his equitable 1ntereft. The reſult of 
that is, that all the cafes referred to in the argu: 
ment are inapplicable, and we think that the 
confirmatory circumſtances did not intervene in 
the caſe, and that therefore it was not neceſſary 
to ſtate them in my direction to the jury- ob 
This brings us to the other queſtion, that of 
ronſuit; the objection as to that was this; as to 
one demiſe, viz. by the truſtees in the fettlemem 
of 1789, that they never were in poſſeſſion; as to 
that in the name of Sbepfard, that evidence was 
given of his having been dead 27 years before the 
time of the trial, and that therefore no tile. could 
be made under his demiſe; and as to the demiſe 
in the names of Biggs and wife, that no recovery 
could be had under that, becaufe the legal eſtate 
veſted in Sheppard, and no demiſe was laid frony 
his heir at law. This caſe has been argued with 
great ability and ingenuity, and J confeſs I at firſt 
entertained doubts on the propriety of my di- 
rection to the jury as to the nonſuit; but on con- 
adering it coolly, I recurred to my firſt opinion. 
Jt was argued with great ſtrength, that no pre- 
ſumption ccyld be made of a conveyance by the 
truſtee, againſt: the juſtice of the caſe, or where it 
did not appear that he was clearly a truftee ſor 
the leſſor of the plaintiff, and it was alto contended 
that the truſtee was really a truſtee for the leſſee. 
and not for the perſons named in the ſettlement. 
1 hat makes it neceſſary to confider how the cafe 
ſtood on the ſettlement alone; no doubt could be 
eutcrtaized. for whom he was a truſtee in that; 
he was truſtee for the huſband againſt the wiſe, for 


the wife agaiuft the huſband, and for the children 


againſt both, for every perſon claiming under it, 
and againſt every perſon . claiming in derogation 


of it; and therefore he was a 'truſtee againſt the 


leſſee who could not have been in the contempla- 
tion of the ſettlement, and who claims againſt it. 
; : . The 
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The next queſtion is, whether the leaſe could make 
kim a tfuſtee for the leſſee; it could not; it does 
not import ſo; nor was it competent to the huf- 


band to make him ſo by a ſelf aſſumed power over 
an eſtate: which flowed from the wife; the huf- 
band having ouly an equitable eftate in remainder 
for life, and having no power of demiſing, could 
not vary the ſettlement of 764, which contained 


lunitations on himfelf as well as on others, ſo as 
to validate a leaſe made in derogation of that ſet- 
tlement; he was not competent to make the truſ- 


tee ſtand as truſtee for the leſſee, nor does the 


leaſe import it; there is no ſuch expre(s truſt ; 
and it is not ſuch a caſe as that an implied truſt 
could be inferred. It is clear, that after the 
deaths of huſband and wife, the truſtee was com- 


. ee en ae ee ELSE 


1571 


TANK ARD 
leſſee of 
Blies 


M. 
WAR. 


pellable to convey to the iſſue; all the other ma- 


terial objects of the truſt, ſave that for the iſſue, 


were upon the death of the father and mother 


completely ſatisfied. There was then no reaſon 
for keeping the truſt eſtate any longer on foot. 
The truſtee never had been in poſſeſſion, and it 


was a queſtion for the jury to determine whether 


they would preſume a conveyance purſuant to the 
title under the ſettlement and to the poſſeſſion, and 
conformably to the obligation impoſed on the 


traſtee. As to the circumſtance relied on of the 


demiſe being laid in the name of the truſtee, that 
would be only matter of evidence to lay before the 
Jury to encounter the preſumption ; but that is done 
away by proof of the death of the truſtee 27 years 
before the leaſe is ſuppoſed to have been made ; the 
preſumption could only be taken up from the death 
of the ſurvivor of huſband and wife. But it was 
ſaid that the preſumption may be entertained, if at 
all, as at the time of making the leaſe in 1771, 
and if ſo, it would validate the defendant's leaſe. 
In the firſt place, no preſumption could be en- 
tertained that the truſtee acted in breach of the 
truſt; if any preſumption were to be entertained 
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of a conveyance as at that period, it muſt have 
been that the truſtee acted according to the rights 


TAXKARD of the parties, and at the moſt, the conveyance 


See o 

1GGs 
gain 

ADE. 


would have been to the huſband for his life in re- 
mainder, which would have left the queſtion nearly 
as it found it; the only difference would be, that 


inſtead of an equitable, the huſband would have 
had a legal eſtate in 1771 ; but to validate the 


leaſe by the huſband, the preſumption muſt have 
been that the entire eſtate was conveyed to him, 
which would have been a breach of truſt, and in 
direct contradiction to the limitations in the ſet- 
tlement. Under theſe circumſtances, the Court 
concurs in thinking my direction right on both 
points; therefore the motion ſhould be refuſed, 


but as it was a caſe proper to be brought before the 
Court, let it be without coſts | 


Kale diſcharg ed 7 


Erxeheguer. 
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Exchequer. 


Tueſday, 13th May, 1794. 
Lord DoNoUGHNORE againſt Brock. 


A action had been proſecuted againſt the 
| defendant at the inſtance of North in the 
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1794. 


After judgment 
and execution, 
none but the at- 


name of the plaintiff, as ſecond remembrancer of torney on re- 
| cord can releaſe 


this Court: judgment was obtained, and an exe- 
| _ ention iſſued, under which the ſheriff ſeized the 
goods of the defendant, who entered into a com- 


the debt. 


promiſe with North, in conſequence of which the 


ſheriff did not proceed to ſell. —Ball, the attorney 
on record for the plaintiff, iſſued a venditioni ex- 
ponas, and Grier, the attorney for the defendant, 
obtained a conditional rule for an attachment 
_ againſt Ball, and to prevent the ſheriff from pro- 

ceeding upon the venditioni exponas, upon an afſh- 
davit, ſtating that North was the real plaintiff in the 
action, and that he gave a diſcharge for the debt. 


Egan and Saurin now ſhewed cauſe. The com- 


promiſe entered into between North and the de- 
fendant is ſworn to be collufive, and calculated 


to deprive” Ball of his coſts ; he ſerved the ſheriff 
with notice not to pay the amount of the exe 


cution, until the taxed coſts were diſcharged; no 
notice could be ſerved upon the defendant, he 
being in England. In Felſly v. Hole, Doug. 238, 
Tord MansFierD ſays, the attorney has a lien 


upon 
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1794. upon the money recovered by his client for his 


coſts: if the money come to his hands, he may 
retain the amount of his bill. He may ſtop it in 
tranſitu. If he apply to the Court, they will 
prevent its being paid over until his demand is 


BROCK. ſatisfied. | 
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The Prime Serjeant, and Cox, contra. The 
queſtion is, whether the Court will leave the at- 
torney to recover his coſts from his client, North, 
or compel the defendant to pay, when he has 
already ſettled with his adverſary, It will then re- 
main to be determined, whether the execution can 
be legally enforced, after it has been withdrawn. 
The attorney claims only his coſts, and yet the 
execution muſt iſſue for the whole debt, which is 
ſatisfied. It is not pretended that any notice 
whatever was ſerved upon the defendant, nor 
is it ſuggeſted that Ball's client is unable to 
pay him. There is no deciſion, which will war- 
rant the Court to make a ſummary order upon the 
defendant to pay the attorney's coſts under ſuch 
circumſtances, The caſe in Dang. ſays the money 
may be ſtopped in [ran/iiu, i. e. the attorney may 
apply to the Ceurt for an order for the purpoſe. 
If the money be paid to the attorney, he may 
retain his coits, and if an application be made in 
time, the Court will prevent the money being 
paid over, without ſatisfying the attorney; but 
Lord MaxsrIzIp ſaid the Court could not go be- 
vond thoſe limits. This caſe then is a proper 
ſubject for an action, and the Court will not in: 
— - | | 4 
 YeLverToN, Chief Baron. This caſe is very 
particularly circumſtanced. No caſe applicable to 
it has been cited. Here the plaintiff on record is 
Lord Donoighmore; Ball is attorney for Lord 
Donougymore. North is but the cgſtui gue truft of 
the ſuit. After judgment had, and execution if- 
ſued, Brocꝶ finds out, not Lord 'Danoughmore, not 
ihe attorney for Lord Donoughmore, but the man 
| ; e Wit roo oe WT wn Whom 


XINS's COURTS; 'DUBLIN; © 


whom he ſuppoſes to be really intereſted, and he 


ſettles with him. Now though the report, which 


has been cited, ſtaves that Lord MaNxsFiELD was Lord 
afraid to ſay, that the defendant ſhall nor tranſact De 


the buſineſs of a cauſe with the plaintiff himſelf, 
yet I will not ſeruple to ſay, that after judgment 


can releaſe the debt: — If he releaſes improperly, 
the Court will lax hold of hu the Court will 
puniſh him, and 


* 


dictum of Lord MANxs FIELD, becauſe: here the re- 
leaſe is by a man, who is no party in the ſuit; a 
man whom the Court took under their patronage ; 
it was in tenderneſs to him they gave him leave to 
rocged; he is under the influence of the Court, 
and muſt be ſubject to their rule. The rule then is, 


that North do, by the firſt day of next term, pay 


Ball the laſt farthing of his taxed bill of coſts, or 
in default thereof, he ſhall be at liberty to iſſue 
execution to pay himſelf, and I am warranted to 


90 to this extent, for the attorney of Bro >, wa 


aded thus improperly in getting a releaſe, has the 
effrontery to come into Court to obtain an order ta 
attach Fall for iſſuing an execution to levy the 
amount of his demand. I am happy in having the 
concurrence. of my brethren.— Allow the cauſe 
ſhewn by Ball againſt the attachment with the ordi- 
en I ..: l 

. MgToe, | 
which gomprehends his coſts, which are as much 
| his right, as the debt is that of the plaintiff, The 


1 


execution is for the debt, jntereſt, and cots; and 


the attorney is puniſhable if the execution iſſued 
for a larger ſum, than it ought ; therefore this 
rule is founded in juſtice, in taking care of the 
attorney under ſuch circumſtances, | 
| £34178, Baron. Concurred. | 
CF . 


. : > \ 
and execution, none but the: attorney on record 


\ him, and if he he not able to make com- 
penſation, it was the-party's fault to employ him 
222 20 DIIS:{ 31-47 & a + 814 913 189 ; T | 
„But I have no occaſion, to run counter to the 


Baron. The attorney has the execution. 
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| ON RE AR a agα,t M AGRANA. 
49%. | 


The Corndwill E GAN had obtained a conditional order 
not attach a " againſt a ſheriff to amend his return to a writ, 


' ſheriff upon a of fi. fa. under which he had ſeized a quantity of | 


ſuggeſtion of a n G fin ih 1 7, HS | 

falſe return, goods, the property of the defendant, more than 
1 2 2 4 N ' GJ 1 3 ; 1 . x . 

lach an anfwer ſufficient to pay the plaintiff's demand; notwith- 


as leaves ſtanding | which the ſheriff afterwards returne 
nothing fora 5% bong. Cooper v. Chitty, 1 Bur. 20. IT Daurnf, 


ex and Zaſt 4715, Clark v. Mills. 


The Solicitor General, the Recorder, and ppi. 
naſſe now ſhewed cauſe. The writ iffyed in the 
month of July laſt, and a few days after it was 
delivered, the ſheriff went to levy the debt, and 
found the goods in the hands of the meſſengers 
of the commiſſioners of bankrupt. The plaintiff's 
debt was attempted to be proved before the com- 
miſhoners, but without effect, and after that, he 
comes into this Court in this term, having paſſed 
over Michaelmas and Hilary terms, without taking 
any ſtep whatſoever in this court. He may have 
an action, if the return be falſe; and the ſheriff 
ſwears he believes, that repeated acts of bank- 
ruptey 'were committed before the delivery of the 
writ.— The affidavit, upon which this application 
is founded, is not ſworn by the plaintiff, but by 
his attorney, who ſwears only as to hearſay and 
belief; the ſheriff ated fairly, he attempted to 
execute the writ three months before the return 
was out, and there can be no doubt of the defen- 
dant's bankruptcy, from the proceedings before 
the commiſſioners, and that of the plaintiff him- 
wee who attempted to prove his debt before 
them. e | 


 YELVERTON 
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YELVERTON, Chief Baron. Let the conduct of 
the ſheriff appear ever ſo collufive, unleſs he gives 


177 
1794- 


ſuch an anſwer to the affidavit of the party, as that O'Meara 


there is nothing left for a jury to try concerning u 


the guilt upon the attachment applied for againſt 
him, we ought certainly to leave it to the proper 
tribunal. If an act of bankruptcy were committed 


before the ſeizure, the ſheriff is right ;—if not 


until after, the return is falſe, and he ought to 
have gone on to fell. , But it is too much to 
determine upon motion, and upon affidavits, whe- 
ther an act of bankruptcy was committed before 


or after the ſeizure. Therefore the return upon 


the face of it is a legal one, and we will leave the 
party to bring an action for a falſe return, and let 
the motion ſtand over until the event of that trial; 
if the jury be of opinion that the act of bankrupte 
rl. committed after the: ſeinure. the return muſt 
Pl 

Merce and Sur, Barons, concurred. 


againſt 
AGRaTH., 


— 
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i | | King's Bench, 


zoth May, 1994. 


The Km n 1 . gonna | 


1794. 
Pen a motfon N indiament for en had been found 
brand. of} againſt the defendant in the county of Ro/- 
ee il not common, from whence the record had been removed 
entitled to have by certiorari to the H ing's Bench, at the bar of 
the certiorari 
by which the Which court he was tried in the beginning of this 
indiment was term, and found guilty, He had been brought up 
removed into on a former day, when the Attorney General prayed 

that judgment might be pronounced againſt him. 

M*Nally, for the priſoner, moved that the 
writ of certicrari, the return thereupon, and the 
habeas corpus might be read, becauſe if there be a 
variance between the certiorari and the record as 
found in Roſcommon, the priſoner may avail himſelf 
of it: but that variance cannot be pointed out, 
unleſs the record be read. | 

The Attorney Genera! objected to this for prece- 
dent” s fake, and ſaid ſuch an application was refuſed 
in Layer's caſe. 

Downes, Juſtice. The application there was to 
have the venire proceſs read, and the Attorney Ge. 
neral ſaid they might as well apply for the certiorari 
to be read. 

Stanley, for the proſecution. The application in 


Vayer's caſe was of this nature the court deſired 
| the 


_ KING's COURTS, DUBLIN. 


the 3 to point out the objections, and they 
would look into the record to ſee whether the ob- 
jections were founded; but they weuld not let the 
venire proceſs be read to furniſh an opportunity of 
picking holes in 1t. 


Lord CLONMELL, Chief Jullice. If the: priſoner 


has a right to take advantage of a variance in the 


- 99 
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The 7 Pom 
fel. 


MOTT. 


record, I think it ſhould'-be read, and I think it 


was mentioned at the trial, that he could take ſuch 
advantage. 
_ 11 Downes, Juſtice. 1 Kats ſome doubt vhatber he 
bas ſuch right, without conſent. | 
Ihe counſel for the priſines: then neviend 
Keon's (a) caſe, and cited 2 Hawk. H. C. 419. ſ. 69. 

The Attorney General ſaid that in Keon's caſe no 
ſuch thing was doge, for the court alone looked in- 
io the record. 

Lord Cxox MELL, Chief Juſtice. The inclination 
of my mind is for the motion; but precedents are 
not to be made, unleſs they are founded in law. 
Keon's caſe was fully confidered here, and on the 
other ſide of the water. The requeſt now made 
was not arged at the trial; but if the priſoner can 
take advantage of ſuch variances as are ſuggeſted, 
I think the record ſhould be read. — The court are 
to inſpect.— for what? To ſee whether the objec- 
tions are founded: — Or are counſel to make objec- 
tions in the dark, and are we to look into the re- 
cord to ſee whether the objection lies, when per- 
haps there may be no foundation for it? 

The priſoner was remanded, aud being this day 
brought up again, 

Me Nally cited Reon's ls tried at the bar of 
: this court: in that eaſe. the ' writ of certiorari and 
return were read; Mr. Juſtice BNN E ſaid Layer's 
caſe . was much confuſed; that the priſoner. had 
no right to have the venire proceſs read, but he did 

not ſay, he had no right to have the certiorari read. 
Tord CroxxETLL ſaid, in conformity to the opinion 
of Lord MaxsFIBLD, that the practice in Ireland 


"101 This caſe was publiſhes by GC. F Browne, Eſq. 
may 
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The Ke fuſed in Laper's cafe it may be granted here. It 


. 


MOTT. 
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may be different from that in England, and yet 
may hold good, and therefore though it was re- 
ap pears extraordinary in Layer's caſe, that the Court 
decided upon the dictum of the officer. Here the 
Court go upon more folemn grounds, and the pri- 


ſoner is intitled to have the whole record read. 


It is ſubmitted that there are objections to this 
record; but will the Court put counſel to the in- 
convenience of ſuggeſting errors, and defiring 


the judges to ſee whether they exiſt, or not. It 


is to be conſidered that Layer's cafe was à ſtruggle 
between two factions. | [YOI 2; 
The Attorney General, for the proſecution. De- 
parture from eſtabliſhed principle is a practice of 
much miſchief. But it is eſtabliſhed law, not de- 
pending upon the practice of any Court, that a 
perſon convicted upon an indictment removed by 
certiorari, has no right, in order to be able to 
move in arreſt of judgment, to have the venire or 
the certiorari read. There is no hardſhip in the 
rule, becauſe the merits do not depend upon them. 


Layer's caſe was determined in the King's Bench, 


and was fully debated. ' Keon's cafe cannot be 
ſuppoſed to over-rule it. He was tried in this 
Court for murder ; 1t was not a crown proſecution; 
the ſervants of the Crown had nothing to do with 
it; no objection appears to have been made; the 
writ was read ſub ſilentio. With regard to wha 
Mr. Juſtice BexveTT ſaid, it amounts to nothing 
more than this, that in part the report is confufed. 
and that part is no way applicable to the certivrar:. 
But it is not the opinion of one man that is to have 
weight, but the determination of the Court; there- 
fore the cafe does not apply. DL STI bee 
Tord Cronmeti Chief Fuflice. My brothers con- 
cur with me in thinking that Layer's caſe is law, 
and this point” did not occur in Ken's. cafe: 
That caſe was much iconfidered, and the - objeQion 
made here formed no part of any queſtion in chat 


caſe. 
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caſe. T he queſtion upon which I took the freedom 


of aſking Lord MaNnsFigLD's opinion, never turned 
upon this point at all ; it went upon the difference 
of practice in the two kingdoms, as to the day 
of return, which is eſſentially different here from 
the courſe in Erngland.—We allow Mr. Attorney 
General's objection. 


Downes, Juſtice. The principle of Layer's caſe | 


was, that reading thoſe writs would furniſh op- 
portunities for the purpoſe of finding errors ; but 
the indictment was the real matter, containing the 
whole merits of the caſe, and the priſoner can avail 
himſelf of that. There is a ſtrong obſervation made 
by one of the counſel in Layer's caſe. The venire 
proceſs was demanded to be read, and the counſel 
on the other fide, ſaid, you might as well read the 
certiorari ; ſtating it as a thing impoſſible to be 


done. 


f 


A motion was then made in arreſt of judgment. 
but the objection being founded upon the evi - 
dence, The Attorney G 

were too late after verdict. The motion was there- 
upon relin pied; 7 odgpent was pronounced. 
upon the 9 534 and he . ro we 
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Exchequer, 


eneral ſaid ſuch ohjections 
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Exchequer. 


zoth May,; 1794: 


: LuTCHK1Ns azainfft STEPHENSON. 
1794. a 1 1 * at 3 


. 4A $ TEW ART, moved to ſtay execution in this 
caſe, the plan- action, on the ground that the plaintiff is a 
tif being Sichin ſubjeft of France; on the ſtatute 34 Geo. 3. c. 14. 
the Alien 48, Which enacts, (4) that“ if any perſon who on or 
34 Gee. 3. e. 14. © fince the Iſt of January 1794, had or ſhall have 
* any money, ſecurity for money, or goods, be- 

“ longing to the Jeep exerciſing the powers of 
government in France, or to any perſon refiding 

„within the dominlons of. France, or being under 

« the government of the ferſon. exerciſing the govern- 

« ment of France, pay or part with ſuch ſecurities, 

* except for the purpoſe of receiving and retaining 

* the money due thereon, he ſhall forfeit double 

** the value,” and alſo, (5) © that if any action or 

* ſuit in law or equity be commenced or proſecuted 

, for the recovery of any debt or demand contrary 

& to the proviſions of this act, it ſhall be lawful for 

„the Court in which ſuch action ſhall be com- 

* menced, in term time, or any one, or more 

of the judges of ſuch Court, out of term, in 

* a ſummary way, to diſcharge the defendant or 


(4) J. 5. (5) . 7. 


* defendants 
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« defendants arreſted on meſne proceſs, and to lay 159. 
* all further proceedings in ſuch action or ſuit, 
„upon ſuch terms as ſhall appear HET te LvTcHLING 
* enforce the proviſions of this act.“ srefbahe. 

The preſent action had been esd before 
the paſſing of this act, but the trial was not had 

until after it was paſſed. The declaration was 
filed in laſt Hilary term. 

The Lord CnIET BARON directed this to ſtand. 
over until the Court ſhould look into the act, 
ad: on a en my in this term, 

The Motion was n 


. TH. 9s ns ts. Bs. } 


g „ Ads . 1794. 


e againſt N 


CU RRY, for the fact, moved that the The court re- 
declaration put upon the file by the plaintiff dei ſer aſide 
be ſet aſide, and that the plaintiff be obliged to upon a ſuxgef- 
file a declaration purſuant to his ſubp@na, and fit the de: | 
the appearance of the defendant. The declara- plaintiff was 
tion was filed in June laſt, and a rule was en- filed bf git. 
tered to amend; the defendant was preparing to name from Sa 
oppofe this, when he found the declaration ee 
amended, by inſerting the name of Chriſtian Har- 
man, inſtead of Chriftopher Harman, which was 
ihe name in the ſubpgna, When a party 
appears at the ſuit of one perfon, a decla- 
_ cannot be filed in the name of ano- 
ther. 
C. Moore for the plaintiff. The 5: SANE Te was ori- 
ginally filed at the ſuit Wy Chriſtopher the defen- 


dant's 


— 
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1794. dants' agent gave a copy of a demurrer to one count, 
and a plea to another; a joinder in demurrer was 
HARMAN prepared, and being put upon the file, the plalu- 
nao tiff 's attorney perceived, that the demurrer had ne- 
ver been put upon the file, therefore the joinder 
was withdrawn. Then a plea of confeſſion was of- 
fered by defendant's agent, but after he perceived 
the miſtake of the plaintiff's name, he ſaid he would 
go to trial: after all this delay, the court wilt not 
encourage ſuch an application. When one of his 
Majeſty's debtors has a defendant in court, there is 
no reaſon why another debtor may not declare 
againſt him. 
Fox, for the defendant. A party brought into 
court by Chriflopher Harman, is not to anſwer the 
claim of every other perſon. The amendment was 
made this term, aiter being near one year in court 
under the name of Chriſiopher. The defendant's 
atrorney has inſtructions to defend the fuit againſt. 
Chriſtopher Harman, but he has no ſuch inſtructions 
ag diſt Chriſtian. 
4 he Coukæ ſaid as the defendant had not plead- 
ed, he had ſuffered no injury, and therefore 
Refuſed the motion with coſts. 


 Epwarp RxvkS againſt MaTTHEw BRADDELL. 


A copy of a co- HIS was an action on the caſe, and the decla- 
ee He ration recited, that the plaintiff was on the 


ae fir day of July, 1772, duly and lawfully couſti- 
lecker of the tuted and appointed to the office of collector of the 


rEVENUEe can 


nuintain an ac- King's revenues of the diſtrict of Mall:w, to which 


tion on the caſe 
a gninſt Bis clerk faid office, a ſalary, fees and other emoluments 


for leepirg un- were annexed, and that he continued in ſaid office 


fear 42 fraudu- N b 5 Ef until 


{ont © 1ccounts, ; 
where it ap- | ; - 
peared the clerk ha executed a Lond conditioned to revler a juſt and full account ? 


xING's COURTS, DUBLIN. 


until 16th February, 1785.—It further recited; that 
the plaintiff, as colleQor aforeſaid, hath had and of 
right ought to have a power of appointing a clerk 
to aſſiſt in tranſacting the buſineſs of the ſaid office, 


Ryvegs 
_ againſl 
BRADDELL. 


and by reaſon thereof, the plaintiff at the ſpecial | 


inſtance and requeſt of the defendant, on 7th of 
Auguſt, 1772, did duly and lawfully appoint him, 
the defendant, to the office of clerk, &c. And the 
faid defendant in conſideration of the ſaid appoint- 
ment, and of the ſalary and emoluments annexed 
thereto, upon himſelf aſſumed, and faithfully pro- 
miſed to perform and diſcharge all and each of the 
duties of a collector's clerk. And under the ſaid 


appointment, the ſaid defendant from the 7th of 


| Auguſt, 1772, until-the 16th of February, 1785, act- 
ed as, and was clerk to the plaintiff. —* Neverthe- 
* leſs the ſaid defendant, his promiſe and aſſump- 
tion as aforeſaid, in form aforeſaid made, not in 
© the leaſt regarding, but maliciouſly intending him 
the plaintiff, in this behalf greatly to prejudice, 
and to cauſe him the ſaid Edivard to be removed 


from his ſaid office of collector, on the 6th day of 


July, 1782, and at ſeveral other times, at, &c. 


| © hath negligently and diſhoneſtly acted in his of- 
« fice of collector's clerk aforeſaid, and hath not 
performed the duties thereof, in this, to wit, that 


the defendant kept unfair and fraululent accounts, 


* of the revenues of our Lord the King, which 
« were levied and collected in the diſtrict aforeſaid, 
* and concealed from and did not communicate to 
© the plaintiff, the reproofs, inſtructions, and di- 
* rections of the ſuperior officers and of the board 


* of commiſhoners of our Lord the King's reve- 


* pues, touching the mode of keeping the ſaid ac- 
counts, and of tranſacting the buſineſs of the ſaid 
office of colleQor, ſo that the ſaid inſtructions and 
directions were not obeyed, and thereby the 
* plaintiff appeared to the ſaid board of commiſ- 
© fioners to be negligent of the duties of his fait 
office. —By reaſon whereof the plaintiff, on the 
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© 16th of February, 1785, at, &c. hath been by due 
* authority removed from the ſaid office of collec. 
* tor, and is grievouſly hurt in his goon name and 
* credit.” Damage 4000!/. 

The defendant pleaded not ilty, and the cauſe 
was tried at the Cork ſummer aſſizes 1793, when the 


jury found a verdict for the plaintiff .. * 
mages. 


A rule was gbwined in laft Mich. :1elmas term to 


ſet aſide this verdict, to which two objections were 
made. --1ſt. That a bond, a copy of which had 
been given in evidence, had been executed by the 
defendant to the plaintiff, conditioned for _ per- 


formance of that duty, the non-performance of 
which is ſtated in the declaration to be the cauſe of 


the plaintiff's loſing his office, and therefore the ac- 
tion ſhould have been upon the bond.—zdly. That 
evidence of a letter ſtated to be written by the com- 
miſſioners of revenue to the plaintiff, ought not to 


have been admitted, becauſe the original letter was 
not produced, and that which was read in evidence 


was merely the copy of a copy. 
In Hilary term, 1794, Frankland d Franks 


ſhewed cauſe. (a) The declaration ſtates, that the de- 


fendant acted negligently and diſhoneſtly in the of. 


fice of collector's clerk, in this, to wit, that he kept 
unfair and fraudulent accounts of the revenue: fees, 
&e. Now ſuppoſe the plaintiff declared upon the 


bond; that the defendant prayed oyer of the con- 


dition, and pleaded performance, the plaintiff 


would then be driven to aſſign breaches; ſuppoſe 


he ſtated, that the defendant. kept unfair accounts 
of the revenue, &c. that would be aſſigning 2 
breach in the words of this declaration: 


fendant might demur to ſuch an aſſignment of a 
breach; for what is the condition of the bond? 
1 Now if ſaid B. ſhall as often as he ſhall be called 


(a) This cauſe was alſo argoed by Sankey ad F. H. Hutchinſon 
in ſuppoct of the rule, and by Egan and Keller againſt i EE: 
<<" upon 


. 
- 


The de- 
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7 upon, render unto the ſaid R. a juft and full Ac- 
« count of all ſuch money as he ſhall receive on ac- \ 


© count of the revenue, and not embezzle, but 
« truly account for the ſame, then this obligation 
© to be void.“ Though he kept fraudulent ac- 
counts, if he accounted and paid, it would fulfil 
the condition. Could the plaintiff, aſſigning a 
breach in the words of the condition, recover, if 
the defendant proved he had accounted and paid? 
Therefore the allegation in the declaration is to- 
tally diſtinct from that duty which the defendant 
undertook in the condition; and though in an of- 


fice of this kind, keeping accounts irregularly and 


mproperly, may be good cauſe for diſmiſſing an 
officer, yet the plaintiff could not recover from the 
defendant for keeping the accounts irrggularly, if 
he accounted, and afterwards paid the plaintiff. . - 

2d. Point. The next charge in the declaration 
is, that the defendant concealed from, and did not 
communicate to the plaintiff the directions of the 
ſuperior officers. In ſupport of this, it was proved, 
that a letter from the commiſſioners of revenue di- 
refed to the plaintiff, as collector, was delivered 
to the defendant, his clerk, and not entered upon 
the books of the diſtrict. A copy of that letter 
was entered in the cuſtom-houſe books in Dublin, 
and a copy of that entry was proved with the ſig- 
nature of /. Montgomery, ſecretary to the commiſ- 
honers, ſubſcribed thereto. This was done to ſhew 


the contents of the letter :—but that was not very. 


material, becauſe if it appeared, that a letter had 
been written by the board of commiſſioners to the 
plaintiff, and that it was given to the defendant, 
who did not enter it, that would be ſufficient. Now 
there was moſt poſitive evidence, that ſuch a letter 
was ſent and delivered to the defendant. It is 
ſaid there ought to have been a notice upon 
the defendant, to produce the original letter. But 


when the charge made was the ſuppreſſion of a let- 


ter 
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ter—that the defendant never produced, or entered 
it, how is it poſſible that there could be any neceſ. 
ſity to call upon him — But confidering the evi. 
dence offered as the copy of a copy, under the cir. 
cumſtances of this caſe, it was admiſſible.— The 
book containing copies of all the letters written by 
the commiſſioners to the ſeveral collectors of the 


kingdom, is a public book, incapable of being 


transferred; the removing it might occaſion con- 


fuſion in the revenue : it is kept in the city of 
Dublin, where the revenue buſineſs is tranſacted; 


then the principle applies, that where removing 


books of a public nature would occaſion inconve- 


nience to the public, courts of law admit copies 
of them to be evidęnce. : e 

VELVERTON, Chief Baron. I am glad to be re- 
lieved from giving an opinion upon the firſt 
point. — We are agreed that the copy of a copy 
of a letter is not admiſſible evidence. The rule 
of evidence is very clear, the beſt evidence that 
the nature of the caſe is capable of muſt be of- 
fered to the jury. If the original of any deed, 
or writing of any kind. exiſt, it muſt be produced, 
or elſe the non- production of it muſt be accounted 
for to the ſatisfaction of the Court. Here it 
was not denied, but that the original letter ex- 
its; no attempt was made to account why it 
was not produced ; they might have forced the 
ee of it by a notice upon Braddell; no 
ach thing was done, and without telling the de- 
fendant of it, or that the plaintiff meant to rely 
upon it, what is done—they produce a copy of 


a copy, entered in the letter book of the com- 


miſſioners, of a letter alleged to be given. 


Having the books proved the exiſtence of the 


letter, and then if 'the loſs of it had been proved, 
you might give a copy in evidence. But it ne- 
ver has been carried further, and Gilbert enters 
a warning againſt even a copy being * 

EO Er ” 
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and Lord LizroRD, in a very ſtrong caſe, (a) where 
HenN, > Juſtice, had refuſed a. copy, agreed 
with him. Upon this ground I am of opinion, 
that here was improper evidence admitted. I 
cannot ſay what effect it might have had upon 
the jury; perhaps by that they meaſured their 
damages, and therefore a verdict ſo had cannot 


c „ 
. MeTes, Baron. I agree with my Lord CRIEE 


Bao upon. a principle long laid down in 
courts of juſtice. There was not even ſecondary 
evidence in this | caſe: a copy of a letter was 
given in evidence, and no account was given, 


1794. 


Ryves 


againſt 
BRADbELI.- 


whether; the alleged original was ever written 


by. V. Montgomery, or not: it is rather to be in- 
ferred, that it was not; but if V. Monigomery 
had been produced, be might have given ſome 
ſatisfactory account of it; he might have proved 
the loſs of it, that he wrote it, and then the ſe- 
condary evidence might be. admitted. 5 

| SMITH, Baron. I entirely concur in the opi- 
nion which has been pronounced. I am ex- 
tremely glad that I am not under the neceſſity 


of giving an opinion upon the firſt ground ; if 


(a) This was the caſe of Murray v. Bateman, which had been 
mentioned by his Lordſhip in the covorſe of the argument. The 
Plaintiff, who ſought a renewal of the leaſe, it was alleged, had 
executed a conveyance of his intereft in the Jeafe which he ſought 


to renew; this conveyance could not be found, but a copy was 


produced, in the hand writing of the party to whom it was con- 
veyed ; that copy was read before the Lord Chancellor (Lord 
LiprorD) and counſel for the Defendants all had copies in their 
briefs: an iſſue was directed by the Lord Chancellor to try whe- 
ther the Plaintiffs intereſt had been conveyed away : by ſome acci- 
dent the copy was loft, but the Deſendant's Attorney proved that 
he had copied it and had given a copy to each of the Counſel em- 
ployed on his ſide; He wn J. however refuſed to admit one of th: ſe 
copies to be read, as being the copy of a copy; an application was 
made to the Lord Chancellor, to let the iſſoe go down a ſecond 
time, which he refuſed. The caſe turned afterwards upon other 
circumſtances.” This caſe, «s it was argued and decided on itg 


Merits, is reported in 1 Ridge. P. C. 187. 


J were, 
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J were, I fhould give it under conſiderable doubt, 
If the action had been brought upon the bond, 
and performance pleaded and a breach aſhgned 
in the words of this declaration, I ſhould have 
very ſtrong doubts, whether ſuch a breach ought 
not to be held well aſſigned; becauſe if a breach 
be affigned according to the legal effect and im- 


| hou of the covenant, it is held to be well af- 


gned, though not in the words; and therefore 


I éam glad to be relieved from determining, whe- 


teſt of evidence. The beſt evidence muſt always 


ther upon that ground the verdict can ſtand, be- 
cauſe upon the ſecond ground it is impoſſible 
it can ſtand. The rule laid down by my Lord 
Cuitr BARON is infallible, and it is the beſt 


be produced. Here it was not only neceſſary 
to prove, that a letter was received by Braddell 
from the commiſſioners, and ſupprefled by him, 
but that it was either a letter of inſtruction, of 
reproof. To prove that, either the letter ſhould 


be produced, or if that were impoſſible, a 
copy of it fhould be produced. The letter, 
if exiſting at all, was in poſſeſſion of the de- 


fendant ; if notice had been ſerved upon him, 
and he did not produce the beſt evidence to the 
jury, the rule of law would apply, that the 
party ſhould be let in to ſecondary evidence. 
Then what was the next beſt evidence? The 
book of the commiſſioners. But it was faid, 
the book could not be produced; that does 
not ſufficiently appear. But ſuppoſing it to be 
the caſe, the rule applies, that in no cafe ſhall 
a copy of a copy be produced in evidence. 
Here it appears that the ſecretary might be 
produced, and the evidence offered did not come 
within the rule of the beſt evidence. Upon that 


ground, which cannot fail, I entirely agree with 


the Court. 


Rule abſolute. 


KkING's COURTS, ' DUBLIN. . 191 


In this term, Franks moved to amend the de- 1794. 
elaration by ſtriking out the words, © kept frau- - 
© dulent and unfair accounts.” 5 Burr. 3833. Rryves 

P*Efpinaſſe, for the defendant. This motion is BAAPDET E. 
made after a trial has been had, and the verdi& | 
ſet aſide. The plaintiff may file a new declaration, 
and begin de novo, . 

Franks. In qui tam actions, the ſum may be 

altered, after iſſue joined and the record made 

up, conſidering the proceedings as in paper. 
By this amendment, leſs difficulty is impoſed 
upon the defendant; 5 Burr. 3833. The ſta- 
| tute of limitations will run againſt the plain- 
tiff, if he be obliged to tle a new decla- 
ration. 

— Chief Baron. Will ſtriking out 
theſe words make any alteration in the de- 
fendants plea — Or does the defendant wiſh for 
an opportunity of pleading any thing elfe ? Let 
the plaintiff amend. upon payment of coſts, 
amending the defendant's copy, and the de- 
fendam to have an en of derne 4 | 

| 8 8 uh He <ul. - 
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Chancery. 85 8 


June 3d, 1794 


1794. Low In E R againſt T ROY. 
A Gn & HE bill in this cauſe retited the marriage 
. ſettlement of the plaintiff's father in 176), 


tenant to make whereby (inter alia) the lands of /orte?flown were 
1 ſettled to the following uſes; viz. to truſtees for 
invalidate his 99 years to create a jointure; remainder to Gorges 
af ina Coort Lowther, grandfather of the plaintiff, for life, 
temporary bar Without impeachment of waſte ; remainder to truſ- 
—— — off tees to ſupport contingent remainders; remainder 
ſome third to George L. father of the plaintiff, for life, 
perſon; without impeachment, &c. remainder to truſtees | 
partyisnot to ſupport, &c. remainder to truſtees for 50 
1 years, to the uſe of the firſt ſon of George I. 
kid in him and F. P. (his intended wife) in ſpecial tail 
- 9 we male; remainder to the heirs of George, L. in 
temporary tail male; remainder to Gorges IL. in fee.—The 
bars.” bill further ſtated an agreement, empowering 
Gorges L. and after him, George L. to wake 

leaſes of the ſaid lands of Porierfiown, with the 

uſual leaſing powers. It ſtated alſo that the ſaid 

George L. is long fince dead, leaving iſſue the 

plaintiff, and ſeveral younger children, and that 

the ſaid Gorges I. died in 1792, on whoſe 

death the faid lands veſted in the plaintiff. That 

the plaintiff found the ſaid lands of Porter/town 

| -"0 
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part was executed, although the ſaid marriage 
ſettlement” required it; but ſays that it is alleged 
by the defendant, that in February, 1791, Gorges 
IL. did by indenture, demiſe to the ſaid de- 
fendant, the ſaid lands of Porter/town, for 31 years, 
at 180“. per ann. without having any counterpart 
thereof executedꝰ by the ſaid defendant; and 
although at that time there was a leaſe in being 
that would not expire for ſome years; that the 
lands were let. at a very confiderable under-value, 
and that Gorges L. took a fine in conſidera - 
tion of making the ſaid leaſe; all which circum- 
ſtances being in violation of the leafing power .> 
given by the ſettlement, that ſuch leaſe is there- 
fore void. That the plaintiff had brought an 
ejectment, but as one part only of the leaſe was 
executed, he is deprived of all remedy for the 
recovery of his rent. That; defendant pretends 
ſometimes that he holds under a leaſe made to his 
father James Troy, and which is a valid and good 
leaſe; and at other times, that he holds under 
the faid leaſe, made by Gorges L. in 1791. 
The bill therefore prays, © that the . defendant 
may be obliged to execute a counterpart of the | - 
© leaſe, which he infifts was obtained by the ſaid 1 
4 James Troy, and may bring in and depoſit ſuch 
<« leaſe with the proper officer; and that the new 
* leaſe, which defendant alleges was executed : =_ 
« in 1791, may be decreed null and void, and | —_ 
* may be brought into Court and cancelled, or | | 
that the plaintiff may be at liberty, by the ſaid | 3 
ejectment on the title 40 iy the validity of = s * 2M 
. , 3 | 
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1794. © ſaid leaſe, and that the defendant may be re- 
— * ſtrained from ſetting up the ſaid old leaſe, made 
Lowruer © to James Troy, or any temporary bar on the 

Jr © faid ejectment, on the plaintiff s conſenting 

not to diſturb the defendant's poſſeſſion in the 
* lands during the continuance of the unexpired 
© term of ſuch old leaſe.” _ | Fg, 
Jo this bill, the defendant, (admitting his poſ- 
ſeſſion, and ſaying that he was always ready to pay 
the rent, and agreeing to waive temporary. bars) 
* as to. ſo much of the bill as charges that no 
“ cotintetpart of the leaſe executed to Jumes Troy 
© was ever executed, or that Gorges L. exe- 
« cuted the leaſe in 1791 to the defendant, or 
* that at the time of executing the ſaid laſt- 
mentioned indenture there was a former leaſe 
„in full _ or as ſeeks any diſcovery rela- 
tive to Furterſtioum, or that ſeeks to impeach 
© the defendant's title at law to the poſſeſhon of 
the ſaid lands, defendant demurs, : becauſe the 
4 ſeveral matters ſo demurred to by the defendant, 
involve queſtions which ought to be tried and 
determined according to the courſe of the com- 
„mon law.” | #. 5. 
| (There were other cauſes of demurrer afligned, 
but they were not inſiſted on in the argument.) 
__ Broewnrigg in ſupport of the demurrer.—This 
is not merely a bill for a diſcovery, for it prays 
that a leaſe may be brought into this Court and 
cancelled, and thereby ſeeks a decifion on the 
validity of it, which is the province of a Court of 
law; and the diſcovery which it ſeeks involves a 
forfeiture to the defendant, In Monnins v. Mon- 
nins, 2 Ch, Rep. 68, a bill was exhibited to diſ- 
cover whether a woman was married; and it was 
beld that ſhe was not bound to anſwer, as the 
marriage would be a. forfeiture of her eſtate, and 
as to the doubt which was ſlightly hinted in this 
caſe, none of the ſubſequent caſes take notice of 
it. In Fane v. Atler, 1 Eg. Abr. 77, a bill was 


led | 


| _ - KING'S COURTS, /DUBLIN. | 
filed to diſcover: whether the defendant had aſ- 


figned over a leaſe ; the defendant pleaded that 
there was a proviſo in the leaſe, © that if he aſ- 


“ figned over it ſhould be void, and the plea 
was allowed, this being in the nature of a for- 
feiture—this indeed was a- plea and not a de- 
murrer ; but it is laid down in Hutchinſon v. Gamble, 
1 Bro. P. C. 374. that they are ſubſtantially the 
ſame; there is no difference between them, 
© other than in the form of the defences, the ſub- 


% ſtance of the defence in both is the ſame — 


In Lord Uxbridge v. Staveland. 1 Veſ. 56. à de- 
murrer to à diſcovery was allowed, becauſe the 


4 


plaintiff had not waived the forfeiture. In 1 Fern. 


110, and 2 Veſ. 243. the fame _ eſtabliſhed 
in caſes where by poſſibility diſcovery" might 
tend to a forfeiture of the eſtatameede. 
The | Attorney General, Burſion, Saurin and A. 
More, againſt the demurrer. 55 1 
This bill has an alternative object; that if the 
defendant claims under the leaſe made to his fa. 
ther, he may execute a counterpart of it; or that if 
he diſclaims holding under ſuch leafe, the plaintiff 
may try his action at law to recover the poſſeſſion 
of the land, and that the defendant may not ſet up 
ſuch leaſe as a temporary bar - if the court does not 
relieve the plaintiff now, it ſends him to be non- 
ſuited at a trial at law, and then to file his bill; it 
is therefore to prevent unneceſſary expenee, that 
the defendant is now called on to tell under what 


* 


title he holds; he is bound in conſeienee to do 01 


and the landlord has a right to demand it. The 
defendant indeed does offer to waive the temporary 


bars ariſing from the terms on the marriage- fettle⸗ 


ment, but he does not offer to waive the flrſt Teaſe, 
whieh. ſtands as a bar to the plaintiff's action at 
law, and which, being a temporary bar, he ought 
to waive, for a temporary bar is fome title at law, 
exiſting, which, while it does exiſt, deſtroys the 
| legal title nw oh 3M * 85 . f ne 5 | 


o 
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(Lord ChANcELIOR.—I call a temporary bur! a 


—— . title ſtanding out in ſome. third perſon ; and 
LowTHeR the defendant has offered generally, to waive all 


againſ} 
TRO Yo 


temporary bars.) 

When a bill for a diſcovery is Sat to on 
account of forfeiture, it muſt appear clearly to the 
court that the party demurring has a right equal to 
that of the party who ſeeks the diſcovery; as for 
inſtance, the caſe of a purchaſer for valuable con- 
ſideration, without notice; for he ſtands equally 
entitled with the perſon ſecking to diſcover: And 
all the caſes cited are where a party has a clear eſ- 
tate veſted in him, and a diſcovery is ſought. which 
would make a forfeiture; but in this caſe, the de- 


fendant does not appear, on theſe pleadings, to 


have a right equal to the plaintiffs. The plaintiff - 


ſays, aud the defendant admits, that che is intitled 


to an eſtate in fee, and that the defendant is en- 
titled by ſome leaſe under the plaintiff as his te- 
nant; and he offers to pay rent to him, and ad- 
mits that he has not any title independent of 


It was 1 py Lood b (a) 


where a bequeſt of the ſurplus of teſtator's perſonal 


eſtate was made to a widow during widowhood, and 


a bill filed to diſcover whether ſhe was a widow of 


not, that ſhe was obliged to diſcover. At all 


events, if the plaintiff waives the forfeiture; the de- 


fendant ſhall be compelled to anſwer; now the 
Plaintiff does waive the - forfeiture as to the leaſe 

made to the defendant's father, for he prays: only 
that a counterpart ſhall be executed, and offers 
that it ſhall be conſidered as a ſubſiſting leaſe, 


uhich is a waiver of the forfeiture. 


Lord CHANcELLOR. This bill is: brought for 
the purpoſe of having a diſcovery from the defen- 
dant by what title he holds, and to avoid a leaſe 
which is charged. as not being rene by * 


(a) 3 Al. 260. 1 v. — 8 
| | powers 
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powers of the leſſor derived under the marriage- 
fettlement. This point was fully debated in the 
caſe of the preſent provoſt of Trinity College againſt 
the leſſees and repreſentatives of his predeceſſor, 
Doctor Andrews (a). In that caſe the bill charged 
that the leaſes made by Doctor Andreus were not 
warranted by his leaſing power, and prayed that 
they might be ſet aſide, or declared a truſt for the 
plaintiff and his ſucceſſors, and that the leaſes 
might be brought into court and cancelled. Some 
of the defendants pleaded the ſtatutes 10 & 11 Car. 
1. & 11 Geo. 2, and that the queſtions, whether 
the full rents were reſerved, and whether the leaſes 
were otherwiſe warranted by the leaſing powers of 


the provoſt of Trinity College were properly and 


ſolely cognizable at law: others of the defendants 
demurred to the ſame effect: the plea and demur- 
rer were both allowed, and an appeal was preferred 
to the Houſe of Lords of Great Britain, upon which 
the order of this court was affirmed. As to the 
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ainſt 
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prineiple therefore, which is advanced to ſupport 


the preſent bill, I am perfectly clear that a landlord 
has no manner of right to eome into this court for 


a diſcovery againſt his tenant of any fact which may 


invalidate his leaſe : it is repugnant to the firft 


principles of a Court of Equity to oblige a tenant 


upon his oath to invalidate the title which he may 
ſet up in a Court of Law. | | £4 

There is but one part of this bill on which the 
plaintiff can ſtand ; that which prays a removal of 
the temporary bar ariſing from a truſt term created 
by the marriage-ſeitlement under which the plain- 


tiff claims ; this temporary bar the - defendant has 


expreſsly waived by his anſwer; and he offers to 
go to trial upon the mere legal title; but it is ſaid 
that the old leaſe made to the defendant is unex- 
pired, and will operate as a temporary bar, becauſe 
if the new leaſe is not valid, the old leaſe ſtands; 


(a) Hutchinſon v. Gamble, 7 Bro. P. C. 374- 


and 


4a 
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1794. and therefore, ſays the landlord, I have a Tight tg 
aa my tenant on which leaſe he means to reſt his 
LowTazx title at law: There cannot be .a doubt that the ac- 

B. 2 of a void or voidable leaſe will not amount 

9 a ſurrender of a prior exiſting leaſe; but the 

leafe ſo accepted muſt be firſt proved to be void or. 
voidable: in this caſe however, the landlord. comes. 
in the firſt inſtance into a Court of Equity ſeeking 

a Ds declaring the latter leaſe to be .null and 
void, and a diſcovery from his tenant upon which 
leaſe he means to reſt his title at law; and it ſeems 
to me that his bill is equally ill founded in the re- 
lief and diſcovery which he ſeeks. The. old leaſe 
is not a temporary bar.; nor has the plaintiff any 
right to come into this court for its aid to compel 
his tenant to waive any title which he may derive 
under it, or to reſtrain him from ſetting it up as 
his defence upon an ejectment, ſhould his new leaſe 
be impeached with, effect. Whether the plaintiff 
might have amy ground of relief in this court after 
a trial at law-may have been had, and the new leaſe 
made to the defendants may have been condemned, 
I will not now determine: But I have no heſitation 
to ſay that upon his bill as it now comes before me, 
he has no ground whatever for the relief or e 


which he ſeeks. 
hog Allow the demurrer: 


END OF EASTER TERM. 


Trinity 


” © + AAN 237290 969 * 
FS R 421 A i4vli 4 33 C1 » 0 


Trinity Term, 
34 Geo. III. 1794. 


MEMORANDA. 


/ 


Mr. Jace CHAMBERLAIN reſigned his ſeat on 


he bench of the Common. Pleas, and: was a pointed 
a judge of his Majeſty's Court of King's 2 in 
the room of the late Mr. Juſtice HR]WIT T. 
MarhiAs FINUCANE, Eſq. was bf n a udge 
of the Common Pleas in the. room of Mr. Jae 
CHAMBERLAIN. 


Dexis Georce, Eſq. Recorder of the City of 


| Dublin, was appointed a Baron of the Exchequer in 
the room of the late Baron PowER. 

WII IIA WALKER, Eſq. was elected Recorder 
of the City of Dublin. in the room. of Mr. GroRet, 


King's 
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King's Bench. 


— ; | wy 


Saturday, June 41ſt. 


The King againſt JoHNsoO v. 


5 179 . : 
The Court re- FAA conditional rule for an attachment againſt 
fuſcd to attacha E the defendant, a magiftrate of the eounty 


_ appear Tyrone, had been obtained laſt Hilary term, 
that he ated upon the affidavit of John Kildea, which ſtated, 
corruptly. that two perſons (naming them) came to his 

houſe at eleven o'clock in the night of the 21ſt 
May, 1793. and bur lariouſly entered his houſe, 
and forcibly and felonjoully took away a quan- 
tity of furniture, and with arms and by force 
drove the family out of his houſe; and that after 
they were turned out, one of the perſons accuſed 
fired a ſhot at bis family :=that - immediately 
afterwards he proceeded to the defendant's, who 
is the next magiſtrate to the proſecutor's place 
of reſidence, informed him of the nature of the 
offence, and required that what he ſtated might 
be taken down by the magiſtrate's clerk, and 
he would ſwear to them; that the deſendant re- 
fuſed, ſaying, the two men might be hanged ;— 
that afterwards in the month of Auguſt following, 
he again applied to the defendant, that his ex- 
aminations might be taken, which the proſe- 
cutor brought to him, written in form, but 


which the defendant alſo refuſed to take ee | 
| e 


CY 
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he believes the magiſtrate ated with @ corrupt 1794. 


view,. having fent for one of the patty to dine 


with him, and told him, what a friend he had been The Kr 


-. Betty and J. Boyd, now ſhewed cauſe upon 
the affidavit. of the defendant. He admits that 
the proſecutor came to offer examinations for 
a burglary,” but that it did not appear to him 


(the magiſtrate) to be either burglary or felony, 


there being à replevin ſuit depending, and the 
furniture having been taken as a diſtreſs for rent: 
the conduct of 'the perſons making the diſtreſs 
might have been improper, but as their offence 
did not appear tv him to be either burglary, or 
felony, he would not take the examinatians. of- 
fered, but he propoſed to iſſue a ſummons to 
bring the parties before him, and to have an 
opportunity of examining into the matter: Upon 
the ſecond application, the magiſtrate was the 
more confirmed in his opinion, that it was a 
queſtion bf civil property; but however, he 
offered to take the proſecutor's examinations 
againſt the perſons accuſed, for an illegal entry, 
which propoſal the proſecutor declined, and would 
not {wear to any other examinations than thoſe 
he brought really "Reon up. The attorney. far 
the proſecutor wrote to the magiſtrate previous 
to the ſecond application, and the letter, though 
it is conceived in a menacing ſtile, admits that 
the diſpute between the parties was a queſtion ' 


of property merely :—as fuch therefore, and there 


being no corrupt motive whatever in the 
conduct of the magiftrate, who denies the 
charge of inviting one of the perſons accuſed 


io his houſe, there is no ground for an attach- 


went. | 


Fox and Mahaffy,. contra. The affidavit of 


the proſecutor ſhews, that an explicit charge af 
burglary and felony was made before the magiſ- 
irate, and offered to be verified upon oath ; imme- 
P 2 diately 
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diately after the tranſaction, the defendant is in- 
formed of the nature of the offence, and his rea- 
ſon for refuſing the examinations is, that if he took 
them, the per/ons might be hanged /—This . charge 
is not denied at all. —Afterwards, in the month of 
Augu/t, the proſecutor applied a ſecond time; be- 
cauſe threats had been made uſe of to do him ſome 


| bodily injury, he brought written examinations, 


containing a poſitive charge of burg/ary and felony, 
and defired that his complaint might be put in the 
uſual courſe of trial ;—the defendant again refuſed, 
becauſe, indeed, he had beer menaced by an at- 
torney ; but his defence now 1s, that he purpoſed 
to iſſue a ſummons, that is, to give the accuſed no- 
-tice to fly the country, and evade their puniſh- 
ment :—where the- defendant does not deny the 
charge, it is to be taken as confeſſed :—as to the 
charge of inviting one of the parties. to dinner, he 
-anſwers merely pon be. ie,; he does not ſwear þrf- 
tively, that he offered to iſſue. the ſummons, it is 
only as to his be.ief.—But another defence made 
by the magiſtrate is a- curious one; he ſays, that 
Mr. Daniel, another magiſtrate, reſides only three 
miles from him, who might have been applied to; 
ſo that becauſe the perſons might have been hanged, 
he refers the taſk of taking the charge to another 
magiſtrate. As to the replevin, he ſays he heard 


of ſuch a ſuit, without ſaying when it began, or 


what has beccme of it ;—he had nothing to do with . 
it; he was bound to take the examinations in ſome 
ſhape or other, for there could be no diſtreſs at 


ſuch au hour of the night. ; 


Lord CroxMmiLt, Chief Juſtice. This is an ap: 


- plication for an attachment againſt a magiſtrate for 


-uot taking examinations tendered by a party con- 
ing to complain to him, and undoubtedly the cou 


will at all times iaſiſt upon the magiſtrates in their 
reſpective counties doing their duty, otherwiſe their 
commiſſions would be ſuperſeded, and they would 
become utterly uſeleſs. I have invited theſe mo- 


tions 


- 
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tions, -as often as I thought there was any founda- 
tion for, them if the magiſtrates do not perform 
their duty, the courſe is to apply againſt them, and 
the motions are always liſtened to :—the general 
courſe of juſtice requires it.—The late Mr. I u/tice 


RoB1NsON always expected, that the examinations 


4 


ſhould be offered to the next magiſtrate ?—why ? 
becauſe he beſt knew the character and circum- 
ſtances of the perſon making them.—I will make 
another obſervation the court will ever reſiſt the 
trying of eivil property in the grand-jury room. 
Now fee what the facts here are, upon the ad- 
miſſion of the defendant, or his filence, which 
amounts to an admiſſion in fome caſes, where th? 
charges are poſitively made. — It is ſworn, that on 
the 21ſt of May, 1793, two perſons came to Kil- 
dea's houſe, and took away his furniture, an odd 
ſort of theft or burglery :—it is alſo complained, 
that they terrified the family, and fired a ſhot — 
There is no. doubt; that a perſan having à "right 
may enforce it by wrong :—But the queſtion is, 
* Was the magiſtrate corrupt or grofsly ignorant? 
He enquired into the charge, and found it a matter 
of civil property. I remember. a cafe which came 
before me, where a woman ſwore againſt a man in 
the county Meath, for attempting to take her away 
by force to defile her; —I aſked her when it hap- 
pened ?—She ſaid, thrce weeks before the lauiſuit be- 
gan between her father and the man ſhe” was ſwearing 
againſt Nothing is more abuſed than examina- 
tions in this way; they are drawn up by perilous 
not knowing the tranſaction, and are ſyorn to by 
markſmen.— It is objected here, that the magiſtrate 
ſaid, the men would be hanged ;—that was to ſhew 
the proſecutor he was going too far :—then he ap- 
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plies again to lay a trap for the magiſtrate ;—but he - 


would not take the examinations for a burglary ; 


he offered to take them for a treſpaſs, which was 


exactly what he ought to have done. The proſe- 


cutor wiſhed to deprive the accuſed of their liber- 
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1794. the conſtant courſe is to ſwear a robbery for 


* a at purpoſe. 
The Kixs As to what the attorney has done, 1 chink i it only 
13. neceſſary to mention, under the authority of the 
caſe in Burr. (a) that ſuch conduct might fulye 
him to the caſts ;—We are of opinion that the cauſe 
ſhould be allowed with coſts. 
 Bovp, Juſtice, ſaid he would not give any opi« 
nion, not that he entertained any doubt as to the 
rule, but for particular reaſqus. 
Downs and CHAMBERLAIN, Juſtices, 3 
ä 1 e 


(a) 2 Burr. G4: 
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The following Caſe, though not within rhe period of 
our Reports, yet being applicable to this, ſubje if 
Attachments againſt n may prove not un: 
. | 


Michaelmas, 1784. 


The Kin againſt HexRY STEEVENS RerLy. - | 
B. R. 4 Ane | 


An e e 8 PON the rlt . day of his term, M r. 
U Altorney General ( Fitz-Gibbon ) applied to the 


convening the _— of 2 8 1 wee dan nb Ne | 


5 "hs 


KING'S COURTS, DUBLIN 


the defendant, as bigh-ſheriff. of the county of B. R. 


Dublin., In fuppert of this application, he ſtated 
the affidavit of Thomas Greent, ſerivener, who de- 


poſed that in the Evening Pi of ie 20th of July, NEA. 


(1784), the following advertiſement was inſerted: 
| „5 | Hal 


© We the anderfigned- freeholders and .inhabi- 

* tants of the county of Dublin, do requeſt; you 
will convene the power of your county on Satur- 
* day, the 31ſt of July, inſt. to take into conſidera- 
© tion, the neeeſſity of a more equal repreſentation 
© of the people in parliament, and the choice of 
* five perſons to be appointed for ſaid county to 
ih gell n plan of a S eform in ſuch repreſentation, 
« agreeable to the addreſs of the citizens of Dub. 
* lin; as alſo to conſider of a petition to his Ma- 
| © jeſty to diſſolve che preſent parliament.” -- 


(Here followed 28 ſignatures.) . 


e Purſuant tp the above requiſition, I do hereby 

«« appoint a meeting of the freeholders and inha- 
© bitants of the county of Dublin, at Kilmuinbam 
* Contt-Houſe, on Saturday, the 3 iſt day of July, 


„ ; 1 | 
; | cc Heury Stee ven: Reily; 18 IT 
c Sheriff.“ 


In eonfequence of ſuch ſummons, H. S. Reily, 
the high-ſheriff of the county of Dublin, who had 
| figned faid ſummons, as deponent Peheves, held a 

promiſcucus meeting of the inhabitants of the 
county of Dublin, at [-ilmainham Seſſion Houſe on 
the 31ſt day of July, and took the chair, and pre- 
fided at ſaid meeting, and ſeveral reſohniens were 
entered into, which were afterwards * by oth : 
; - | i . Oe Rei. 


206 
B. R. 


The 155 


aiaſt 


REI I v. 


— Ge ape nn 


— 


—— — — — — 


% ” 2 
. — — — — . —ä— Q2i; EEE 
182 OE 2 —. 4 Vos bo Way mes 1 = 


CASES DETERMINED IN THE 


S. Reily, as chairman, as deponent believes, which 
ſaid refolutions were, on the 14th of Auguſt (1784), 
printed and publiſhed in the Dublin Evening "Oh 
— were of che tenor following: 


” County Dublin mecting. 


" Kilmain ban Cour - Houſe, July 3iſt, 1 784. 


4. A a numerous meeting of the freeholders and 5 
* inhabitants of the county of Dublin this day; pur- 


ſuant to a requiſition and publick notice, 


8 wy Steevens Reily, Eſq. High- ſheriff, | 
*in the chair: 


8 The ſeveral reſolutions and proceedings of the 
* aggregate body of the city of Dublin, on the 7th 


ns and 21ſt days of June laſt, being read, 


© Reſolved (with one diſſentient voice) hit | 
* the reſolutions of the virtuous citizens of 
Dublin meet our entire approbation, and ſhall 
receive our warmeſt ſupport. 


« Reſolved unanimouſly, that we now proceed 
* to ele five delegates to repreſent us in a Na- 
e tional Congreſs, to be holden in the city of 
Dublin, on the 25th day of October next.” 


Then followed the names of the perſons elected. 


0 Reſolved unanimouſly, That we will ſupport 


<« with our lives and fortunes, ſuch plan of re- 


form as ſhall be adopted by the ſaid Congreſs. 


< Reſolved unanimouſly, That a committee of 
« 13 gentlemen, our aid delegates to be five, be 
„ now appointed to prepare a petition to his 
e Majeſty, praying a diſſolution of the preſent 
** parliament, and alſo an addreſs to the Lord 
FE Lieutenant, requeſting him to forward the : jams 

4 — 


KING's COURTS, DUBLIN: ' — -® 


and that they do report the fame on the gth day 
© of Auguſt next.” JR ieee 
Then followed the names of the committee, 
and a vote of thanks to the ſheriff. —The meeting 
adjourned to the gth of Auguſt 1784, when the 
chairman - of the committee reported. the petition 
to his Majeſty, which was read paragraph by pa- 
ragraph, and agreed to with one diſſenting voice 
ohly.—An addreſs to the Lord Lieutenant was 
alſo. agreed to, requeſting, that he would forthwith 
tranſmit the ſaid petition io his Majeſty, _ 


Ordered that ſaid petition and addreſs be 


„ ſigned by the high ſheriff in the name and at 


the requeſt of the freeholders of this county, 
„aud prefented to the Lord Lieutenant; and 


0 — 


< that the foregoing proceedings be printed in the 
* PORE Par © [ff Fr ; 


 Henxy STzevens Reity.” 


The affidavit conclidet'wih ſtating, that depo- 


nent was preſent at the meeting, 31ſt day of 
Fuly, and he believed the foregoing reſolutions which 
were publiſhed, were the reſolutions entered into at 
ſaid meeting, and the original thereof was ſigned 
by the ſaid - Henry Steevens Reily, as deponent be- 


livved. 


— 


this affidavit unleſs cauſe in a week. \ 


A rule for an attachment was granted upon . 


| © Caldbeck, Sheridan, M. Smith, Haſſey, Huband, | 
 fiyres, W. J. Emmett, Jameſon, V. Walker, and 


Whiteſtone ſhewed tanſe. The authority of a ſhe- 
riff is judicial, or miniſterial. The judicial autho- 
rity of a ſheriff conſiſts in holding the county 
courts, and torne— The miniſterial office of a ſhe- 


riff confiſts in the execution, and return of all 


writs, and proceſs to him directed; in bailment 


of 


againſt , 
RetLY: 
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of priſoners ; in making replevin; in the eleQion | 
of knights and burgeſſes for parliament; in at- 


1heKine tendance upon the judges, juſtices, &c.; in pro- 


Keck. 


Com. Dig. 596. Tit, Viſcount. 


elamation of ſtatutes; and in keeping and col- 
lecting the rights and revenues ef the King. 5 
Attachment is a proceſs, which iſſues at the 

diſtretion of the Fudges of a Court of record 
againſt a perſoh for ſome contempt without any 
indi&ment, or information.—The contempts that 
are thus puniſhed are either direct, which openly 
inſult, or reſiſt the powers of the Court; or the 
perſons of the judges who preſide there: —or elſo 


are conſequential, which (without ſuch grols inſo- 


lence or direct oppoſition) plainly tend to create 
an univerſal diſregard of their authority. The 
principal inſtances of either ſort, that have been 
uſually puniſhed by attachment, are chiefly, iſt. . 


' thoſe committed by inferior judges and magiſtrates 


by acting unjuſtly, - oppreſſively, or irregularly, in 
adminiſtering thoſe portions of juſtice, which are 
intruſted to their diſtribution ; or by: diſobeying 
the King's writ, iſſuing out of the ſuperior courts— 
2d. thole committed by ſheriffs, bailiffs, gaolers 
and other officers of the Court, by abuſing the 
proceſs of the law, or deceiving the parties by 
any acts of oppreſſion, extortion, colluſive beha« 
viour, or culpable neglect of duty. 4 Bl. Com. 281. 

But this method of making the defendant an- 
ſwer upon oath to a criminal charge is not agree 


able to the genius of the common law in any other 


inſtance, and ſeems to have been derived to the 
Courts of King's Bench and Common Pleas, through 
the medium of the Courts of equity; for the 
whole proceſs of the Courts of equity was, until the 


introduction of ſequeſtrations, in the nature of a 


proceſs of contempt, acting only in perſonam, not 
in rem. And there the party's anſwer may be 
contradicted by the affidavits of the adverſe.party ; 

| 5 whereas 


King's COURTS, DUBLIN. 


209 


whereas in the Courts of law, the admiſſion of che B. R. 


party te purge himſelf by oath, is more favourable. 


| 6 his liberty, for if he clear himſelf by his an- 


ſwer, the complaint is diſmiſſed. 4 Bl. Com. 284. 


, 


This ſingular mode of trial, thus admitted in 
this ont particular inftance is very ancient. But 


the Court ought not to extend the doctrine of 
attachments further than would anſwer the end 


of its inſtitution. A contempt againſt the juſtice, 


ignity, or power of the Court bought to be pu- 
| — od, and may be puniſhed in — but Nis 
is ot a Yemedy for an offence againft the general 
laws of the land. If an officer of the Court, or 
in attorney were to commit any riot, or aſſault, 
ör miſdemeanor; not in the diſcharge of his duty 


4 an officer, would the Court interpoſe to pu- 


in this eaſe, it muft de by implication, which 


would never be a good ground for attachment. 


The caufe to iſſue out an attachment ſhoald be 5s 


certain as the cauſe to Warrant a judgment. In 


the gaoler of Sbrewſbury's caſe, the Attorney Gend. 


ral moved for an attachment againſt the gaoler, for 


a voluntary eſeape of one in execution, for obſtruQ- 


ing an officer of exciſe in the diſcharge of his. 
office, but the Court refuſed to grant the aztachment, 


there being no precedent for that purpoſe. But 
they ordered the gaoler to ſhew cauſe, why there 

ſhould not be an information. 1 Stra. 532247t'e.. 
The rige of petitioning the King and Parlia- 
ment for redreſs of grievances, is the birthright of 
the ſubject. 1 Bl. Com. 144. and to reftrain it would 
poiſon the very fountain of public ſecurity. If 
any irregularity has crept into the exerciſs of the 
privilege, it ſhould be aſcertained by the conſtitu- 
tional tribunal of a jury, which mode of deeifion 
will be found to be the beſt criterion for in- 
veſtigating the truth of facts, that was ever eſta - 
bliſhed in any ebuntry, No man is bound to ac- 


cuſe 
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euſe himſelf—guilt muſt be eſtabliſhed by the 
teſtimony of witneſſes, and the credit of thoſe 


The Kine witneſſes muſt be ellis: by the jury, and not 


againfi 
REIL v. 


by the judges. 8 
The ſtatute 13 Car. 2. c. * Eng. enacts that not 


more than 20 names ſhall be ſigned to any petition 


to the King, or either houſe of parliament, for na 


_ alteration of matters eſtabliſhed by law, in church 


or ſtate, unleſs the contents be previouſly approved 
in the county by three juſtices, or the majority of 
the grand jury at the aſſizes, or quarter ſeſſions; 
and in London, by the lord mayor, aldermen and 
common council. That act, which in ſome degree 
reſtrains the ancient privilege of petitioning was 
not infringed in this inſtance. -- No-riot or diſorder 
is ſtated to have enſued. If the ſuhjects have a 
right to-- petition, they have a right moſt undoubt- 
edly to diſcuſs, and to convene for the purpoſe. The 


inhabitants bave a right to deliberate upon public 


grievances, though not to vote, and it is not 
charged that they did vote upon the day in queſtion. 
If they had a right to aſſemble for the purpoſe. of 
petitioning, the perſon who convened them can- 
not be criminal. The King v. Davie, and others, 
Doug. 567. application for an information againſt 
the defendants for a confpiracy to. ele ' Davie, 
mayor of the borough of Lyme R. gis in an illegal 
manner, to make certain perſons without title corpo- 
rators, and thereby to procure a colourable majority 
in the corporation, and by means of this majority to 
die franchiſe others, well entitled to be corporators, 
in order to obtain an undue influence in the 
election of members to ſerve in parliament ; and 
it was ſtated by the affidavits, that the perſons. 
disfranchiſed were twice before removed and reflored 
ly mandamus, and that the laſt disfranchiſements 
were upon the ſame ground of objection, which 
had been over-ruled before ; the motion was re- 


fuſe, and Lord Maxse1*1 p ſaid, there is DO in- 
ſtance 


. KING'S, COURTS, DUBLIN.. 


ſtance of even an indictment for, ſuch a proceed- 
ing; if you would proceed criminally, proſecute 


SIT 
B.R. 


an inditment ; that is more proper for a prece- The Kino. 


dent. In this caſe, the ſheriff has not been guilty 
of any offence; he exerciſed a legal right, con- 
vening the ſubjects to deliberate upon their 
grievances, for which they ſought redreſs. But 


tuppoſing him guilty, he did not act as an officer 
of the Court; he was not executing any procels 


of the Court; nor was any reſiſtance given to any 


proceſs of the Court; therefore he ſhould be pro- 


ceeded againſt, if at all, by indictment, or infor- 
mation, not by attachment, which is a harſh pro- 
ceeding; and may be confidered as a remnant of 
the ſtar· chamber practice. 

But ſuppoſing theſe arguments to fail the Conn 
cannot grant an attachment upon this affidavit. 
It is an eſtabliſhed rule in caſes of attachment, 
that the party, who is called upon to purge him- 
ſelf by his oath, muſt be accuſed poſitively :— 
{wearing to hearſay or belief will not ſupport an at- 
tachment, and where the affidavit is ſo framed, it is 
unneceſſary to anſwer it. : 

The Attorney General, Prime Serj jeant and Solicitor 


General argued in ſupport of the rule, but as the 


Judgment of the Court went fully into that part 
of the caſe, it is unneceſſary to ſtate their ar- 
gument. 
Ik) be following 3 were cited at the bar. 
2 Hawk, P. C. 75. 140155. 2 Barr. 924. 1162. 
The King v. Palmer. 12 Mad. 374. 2 Lord Raym. 
66. 70. Dalt. Sher. 282, 482. 4 Inſt. 71. 75. 
2 infl. 50, 132, 173. 19Þ Dy: F 1 4 Bl. Com. 
121, 181, 263, 283. Mogr 756. Noy 181. 7 


Med. 38, 84, 85. 1 Lev. 288. Sir T. Raym. 186. 


2 Ventr. 65, 65, 67. 1 Stra. 444. Vin. Abr. 443, 
446. Tit. Contempt. Lit, 326. Doug. 49. * ke 
Kirg v. Vaughan. 1 Infl. 168. Brad. i. 7 


Fn 105. 1 Hawk. P. C. 59, 157. J 6. "Coup, 
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136. The King v. Stokes. Tear Bock 29. Ed 3. 39. 
Cro. Jac. 37. 6 Med. 137. 41 Beo of Aſſize, 


The Kixs Drtton 1450. 4 Burr. Mayer of Plymouth's caſes 


— 


November 20th. 


Lord EAR LSsroRT; Chief FJuſtice. This was 4 
motion made on the firſt fitting dy of this term, 
by his Majeſty's Attorney General, avowedly at 
the fuit of the Crown, for an attachment againſt 
H. S. Reily, high-ſheriff of the county of Dublin, 
grounded on the affidavit of Thomas Green, ſeri- 
vener, ſtating, that in a newſpaper publiſhed in 


Dublin, a th of July laſt, was inſerted a paragraph, 
or advertiſement, directed to H. S. Reily, high- ne- 
riff of the county of Dublin, as ſuch, importing to 


be a requeſt, or requiſition to him from twenty- 
eight perſons, whoſe names are ſigned thereto, 
ſtiling themſelves, freeholders and inhabitants of 
the county of Dublin, requeſting him to convene 
the power of his county, on the 31ſt of that month, 


to take into confideration, 1/. The neceffity of 


2 more equal repreſentation in parliament, and, 


2dly. The choice of five perſons (not even free- 


holders) to be appointed for faid county, to digeſt a 
plan of reform in ſuch repreſentation, agreeable 
to the addreſs of the citizens of Dublin.— As alſo, 
; To conſider of a petitic1 to his Majeſty to 
diſſolve the preſent parliament ; aſter the ſignatures 


to which requeſt, follow the words in the ſame 


paper, Purſuant to the above” (which the ſhe- 
riff calls a) © requiftion, I do hereby appoiui a 


* meet!ng 
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« meeting of the freeholders and inhabitants of the B. R. 


county of Dublin, at Kilmainham Court-Houſe, on 


tc Saturday, the *31ſt of July inſtant,” (following Tbe K i 


every word of the requiſition) © for the purpoſes 


contained in the requiſition, dated the 23d of 
« July, 1784, ſigned, Henry Steevens Retly, ſheriff.” 
—That in confequence of ſaid ſummons, a meet- 
ing was held on the 31ft accordingly. at Kimain- 
bam Seſſion-Houſe, by the high-ſheriff, at which he 
took the chair, and prefided.—All theſe facts are 


poſitively ſworn to, and the only fact u pow belief, 


mixed with them, is, that H. S. Reily figned the 
ſummons.—But ſuppoſe he had not ſigned the ſum- 
mons, did he not make it his, by his adoption and 
ſubſequent conduct? Po nos. 
The affidavit next ftates the reſolutions entered 
into at this motley aſſembly, publiſhed afterwards 
on the 14th of Augu/t, in the ſame paper, as at a 
county meeting in the Seſſiun- Houſe, ſtating it to be a 


numerous meeting of ſreeholders and whabitants 


of the county of Dublin, purſuant 10 a requiſition, 


and public notice, and ſtating the high - ſheriff to 


have preſided in the chair. | 

By the firſt reſolution, fupport and approbation 
are given and offered to the reſolutions and pro- 
ceedings of the citizens of Dublin, of the 7th and 
21ſt days of June. They then ele five delegates 
to repreſent them in NaTioNaL CoNncREss to be 
halden on the 25th of October following, and the five 
delegates are named. What do theſe words, Na- 
tional Congreſs,” mean ?—At leaſt a parliament.— 
But the next reſolution ſhews it ro be much higher, 


for they reſolve unanimouſly to devote their lives 
and fortunes in ſupport of whatever plan ſuch con- 


_ greſs ſhall adopt of reforming the parliament.— 
his is a poſitive engagement to change the couſti- 
intion of parliament, according to ſome future 
plan, they knew not what, to be enfor>ed by their 


blood and treaſure, viz. their lives and ſortunes.— 


It 
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It is obſervable that this is the utmoſt which par- 
liament can offer to his Majeſty againſt a foreign 


The K 18 enemy. 


againſt 
REI v. 


Suppoſe this congreſs (conſiſting of men of all 
religions and deſcriptions) ſhould think themſelves 
the proper repreſentatives, and turn the others 
out by force, by the lives and fortunes of theſe con- 


 flituents—what would become of the, government 


of the country ? 

Theſe are, the reſolutions, ſanctioned and figned 
by the King's firſt officer of the county, ſworn 1 
carry his laws faithfully into execution, wilfully and 
deliberately violating his oath, after a pauſe of 


twenty-one days, from the 23d of Jy, to the 14th 


of Auguſt, to introduce men of all deſcriptions into 
the repreſentation of the people, againſt the laws if 
the land. —How ?—By admitting them to ele a 
congreſs, not even of proteſtants or freeholders, 
which congreſs they were to ſupport, to reform the 
parliament by a more equal repreſentation.—As 
Plain as words can ſpeak, to overturn the religion 
and conſtitution of this country by a promiſcuous 
repreſentation. | 

And that this. reform may ſoon take place, the 
next reſolution is, to prepare, by the ſame promi/- 
cuaus aſſembly, a petition to diſſolve the preſent 
parliament, to be preſented to the King, and for 
this wicked, and palpably violent and illegal un- 
dertaking, and conſpiracy, to be ſupported by lives 


and fortunes, to overturn the eſtabliſhed religion, 


the laws, and conſtitution of this country, the high- 
ſheriff yields the chair, to receive thanks from 
thoſe ſycophants, whom he had packed for the 


purpoſe. | 


The perſon, who ſwears the affidavit, ſwears that 


he was preſent at the meeting, and only ſwears to 
his belief, that H. S. Reily figned the reſolutions ; but 


if he had not, be adopted them :—He alſo _ 
| | 5 at 


KING'Ss COURTS," DUBLIN. 


2157 


chat he believes the reſolutions: publiſhed were B. R. 


entered into at the aſſembly, which ſpeaks itſelf. 


This Is the affidavit, which when it was read, and The Kine 


the conditional rule applied for, Mr. Jameſon, as 
one of Mr. Reily's counſel, appeared, and not ob- 
jecting to the conditional rule, did in the preſence 
of Mr. Retly, who was in court, defre ten days to 
anſwer the aſfidaxit and ſbew cauſe; and the court 


gave a week, deſiring Mr. Reily, who was in court, 


to take notice of the rule without ſer vice. 
When the time for anſwering. was out, Mr. Reily, 


not thinking proper to make any anſwer by affidavit, 


has inſtructed his counſel to fall upon the affidavit, 


_ as inſufficient, and they have defended him under 


the following heads of argument; 

_ Firſt, That the charges are not poſitive, but up- 
on beließ. EM Ih | 1 
Secondly. That the charges, though they were 
poſitive, import no crime; that the ſheriff's con- 
duct has been legal and innocent. 


: Third!'y. That though the ſheriff's conduct was 
criminal, the court cannot puniſh him as for a con- 


. Fourthly. That though his conduct was a con- 


tempt, attachable, yet that the court would, in 
their diſcretion, not attach him, but leave him to 


be puntſhed by information or indictment. 
As to the firſt point, it would be an abuſe and 
waſte of time, after having ſtated the affidavit, to 


heſitate in declaring the charges to be direct, poſi- 


tive, and ſubſtantial. There are but three aſſertions 
upon belief, and theſe three are followed. and ſup- 
ported by abſolute facts, which confirm them be- 
yond a doubt, and ſhew that the ſheriff's own acts, 
and adoptions of theſe reſolutions, eſtabliſhed the 
grounds of belief. In conſequence of the ſum- 
mons, believed to be his, and authorized by the 


ſignature of him, as /herif, ke attended the meet- 


ing—a meeting appointed by him, and preſided 


thereat 


againſt 
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thereat—not to ſay, (as he might have done there) 
that he diſclaimed it, that it was an impoſition, a 
miſtake, that the advertiſement was not his No 
but to preſide, to advance, to authorize all that was 
done at it, and to ſolicit thanks, and accept them. 
Then as to the reſolutions, with his name an- 
nexed; they were publiſhed as his; he never con- 
tradicted them, and they correſpond with his con- 
duct at the aſſembly; and that the reſolutions 
agreed to were thoſe publiſhed, which is the third 
aſſertion upon belief, the ſame anſwer may be 
given; he never contradicted the publication, and 
he does by his filence in not anſwering now, avow 
them. ; f 5 5 5 | 
Let us next ſee whether his conduct was legal, 
or juſtifiable, and fuch as deferves either the thanks 
of the public at large, of his own county, of the 
King, whoſe ſworn officer he is, or of the King's 
8 who have a ſuperintendency over his con- 
a 1 | . 
' Juſt as the Court of King's Bench roſe, when he 
could neither receive their direction, or imme- 
diate reprehenſion, and when the peace of his 
county, at the 1ifing of the Courts, and the cloſe 
of a ſeſſion, was committed to bis care for near four 
mouths without control, ke, upon the requeſt of a 
knot of fooliſh, or deſigning men, not deſcribing 
themſelves even as freeholders, or proteftants, 
proſtitutes the power of the prerogative (committed 
to him to bring together the power of his county 
only for the advancement of juſtice, and the pre- 
ſervation of peace) to the purpofe of faction, 
ſedition, and anarchy, and ſubſtituting the requeſt 
of twenty-eight individuals, no matter who, in the 
place of the King's writ to ſummon the freeholders 
to an election, in advancement of the conſtitution, 
or the high prerogative power of commanding the 
ſorce of the ccunty to enforce the execution of his 
vrits—He, I ſay, compels the power of his 
| county 


- 


1 4 


reſolutionss. | „„ 
The pledges offered are concluſive proofs that 
the means were to be violent, for neither the 
right, nor the. exerciſe of the right of petitioning, 
conſtitutionally, call forth the hazard of life and 
fortune; and therefore when this motion was firſt 
ſtated, and the ſheriff's conduct attempted to be 
defended upon that ground, I thought the ſheriff 's 
conduct was a violation of that right. Was it a 
petition ?—No, it was a menace, -Was it the general 
voice of the freeholders ?—No, it was an indiſcri- 
minate meeting of a motley faction.—Was it a 
return of the grand pannel? Was it a fair call of 
the county? — Was it an humble repreſentation 
of grievances ?—No, it was a partial repreſentation 
of a promiſcuous multitude, brought together ille- 
gally, by an abuſe of the ſheriff 's power, to en- 
force a change of the, conſtitution upon parliament, 
by riſquing the /ives, and fortunes of the perſons, 
who had bound themſelves to enforce any unaſcer- 
taived, and chimerical plan, which congreſs ſhould 
adopt, to reform.—I ſay the power excrciſed by 
the ſheriff in calling, and in conducting that 
allembly was as far from any power deſcribed by 
the bill of rights, as any denomination of Cromwell's 
military reformers were from the free exerciſe of 


the Britiſb conſtitution. 
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I ſhall now ſee what the duty and legal power Third pol, 


of the ſheriff are, as an officer of this Court, or 
an inferior officer of juſtice :—W hat the ſuperin- 


Qz2_ | tendant 
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tendant power and control of this Court are, and 


how 1t has been exereifed ſo far as regards the 


The Kis prefent queſtion, and whether by comparing the 


mifcondua of the ſheriff with the power of fum- 
mary puniſhment in the Court of King's Bench, 
he is attachable in this Court for a conftruQtive 
contempt. | | 
The fheriff is the principal officer of the county 

under the King, Co. Lit. 168. a. He is appointed 
by patent, revocable at pleaſure, not to continue 
longer than one year :—his power is ſo great that 
the duration is limited by 14 Ed. 3.— 28 Ed. 3.— 
and 42 Ed. 3.— His duty is partly judicial, and 
partly miniſterial :—in both he is under the con- 
trol of the King's Bench. He is entruſted with the 
Power of his county to /uppreſt invaſion, rebel- 
lion, infurretton; or riot, or affray, or unlawful 
aſſembly, or breach of the peace, or to ſubdue 
any reſiſtance to the execution of the King's 


Vrits in his county, and even by his warrant iſſued 


to his bailiffs, may Coup all perſons above 
fiſteen years of age to attend him for !heſe purpoſer. 
But the ſummoning the poſe is always to command 
a force to prevent, or repel violence. He cannot 
command the power of the county, but for the 
above purpoſes, or in execution of the King's 


_ writs, in which he is a miniſterial officer of juſtice. 


He cannot call even the freeholders to an election 
without the King's writ, which direQs him par- 
ticularly as to the perſons, or kind of perſons to be 
elected. 5 : : OE 

In the preſert inſtance, he has called together 
the power of his county, colore offecii, without the 


King's command; not for any of the purpoſes 


above-mentioned, but to ele a congreſs, a new 
eſtate, or deſcription of power, to alter, to con- 
trol, and to menace parliament. 5 

Can any perſon deny, that it is illegal to apply 
the power of the county, which is the power 
5 ; | 1 the 
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the crown, to any purpoſe, but thoſe preſcribed by B. R. 
the ſheriff s office, and his oath, viz. the preſer- w => 


vation of peace, and the adminiſtration of juſtice, 
Is it not the moſt wanton oppreſſion to the fub- 
jects to call them together, whenever twenty, or 
two, or two hundred perſons pleaſe to requeſt, 
under the authority of a power, which, if legally 
exerted,” they are bound to obey, —_ 
Now either the ſheriff had authority to call 
the power of his county together, or he had not. 


TheKing 
againſt 
REiLY. 


If he had the power, he applied it to illegal pur- 


poſes, and oppreſſively: — If he had not, he uſurp- 
ed the power, for either of which he is puniſhable— 


4 Inf. 11. The Court of King's Bench has not 


only a general control, and ſuperintendency over 
all inferior Courts, but over all inferior officers of 
Juſtice, who are by law conſidered as officers of 
this Court for the purpoſes of juſtice, efpecially 
ſheriff's and juſtices of the peace. Sheriffs are 


called ſervants of the Court of King's Bench. In 


the King v. Adderly, Doug. 447, Lord MaNSTIEID 
calls the ſheriff, in the execution of a writ, a 
ſervant of the Court, and attachable as ſu ch. 
This Court has juriſdiction to correct all errors, 
and miſdemeanors extrajudicial, which tend to a 
breach of the peace, or oppreſſion of the ſubject, 
4 Int. J1.—2 Hawk. Pl. Cor. 142. in the chapter 
upon attachment, the Court of King's Bench has a 
general ſuperintendency over all erimes; which 
muſt be underſtood as particularly directed to the 
miſconduct of ſheriffs, of whom he is there ſpeak- 
ing, and whoſe miſdemeanors are attachable. | 
2 Hawk. 149. in the ſame chapter of attachment 
it is faid the King's Bench will: attach any Court 


_ uſurping a juriſdiction not belonging to it; putting 


the ſubject to unneceſſary vexation, by colour of a 
judicial proceeding ; and this reaſon goes to the 
therif s g anlagng.. 5 4ioat7 hx 

1 Hawk, P. C. In the chapter of contempts 
againſt the King's government, ſeveral inſtances 
| are 
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are given as examples, and not as an enumeration; 


where the conduct tends to raiſe jealouſies, or to 
weaken government, it is puniſhable by fine and 
impriſonment. PTS. 1 a H 

Let us ſee next how this caſe ſtands as a con- 
tempt ; in order to explain which, I will lay down 


certain principles collected from recent caſes 


in Weſtminſter Hall, and in this kingdom, for 
though the old caſes are numberleſs to the 


point; yet as they may be connected with ſtar- 


chamber doctrine, I chooſe to confine myſelf to 
30 years laſt paſt, during which period, I con- 
ſider the ſubjects of Great Britain as in poſleſ- 


fton of more freedom, and a better aſcertained 


conſtitution, than in any other period of the Britiſh 


ny 


1ſt. The Court of King's Bench in England has 
frequently attached, and aſſerted the power of 
attachment for miſdemeanors by officers of juſtice, 
which miſdemeanors were ſufficiently enormous to 
be informable. The King v. Philips, 3 Burr. 1564, 
was a Caſe of a groſs miſdemeanor, the preventing 
jurors attending, and the Court refuſed an infor- 
mation to the Attorney General, proſecuting for 
the Crown, but he moved for an attachment, and 
got a rule to ſhew cauſe. 2 Bur. 927, Hateſbury 
v. Smith. The Court of King's Bench attached a 
ſheriff for oppreſſion, i. e. for extortion, for which 
he might be indicted, or an information might 
have been granted. 2 Bur. 792, The King v. 
Beardmore, this wes an attachment againſt a ſheriff, 
moved by the Attorney General, for a miſcon— 
duct in the office of ſheriff, and Sir EARDTLEV 
WirmoT ſays from a caſe in Palmer, the reaſon 
of attaching him was that quanium in ſe fuit 


non permifit regem regnare. I ſay the ſame 
here. | | 


2d. The next general principle I lay down js 
that the King's Bench here have conſtantly attached 
for miſdemeanors, for which informations have 
been 


. as 
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corruptly, and oppreſſively, The Ting v. _— The King. 


' conſtantly and uniformly granted attachments in 
caſes not confined to ſuits, or proceſs, ' but 
for general oppreſſions, and miſconduct in ma- 
giſtrates, mayors, ſeneſchals, ſheriffs, and juſ- 
tiees. | | 


Summary proceedings are more frequent here 


than in England, as in poſſeſſory bills, upon at- 
tachment, under the civil bill acts; -The pro- 
ceeding is cheaper; the diſparity between the poor 
and rich 1s greater here; the proſecutor chooſes 
to take his chance by appealing to the defendant's 
oath here. In England a proſecutor, who is able 
to ſue, does not - chooſe to truſt the event to the 
defendant's oath ; and in this caſe the ſheriff has 


involved his county in his guilt, and the abuſe has 


gone through the kingdom, ſo as to corrupt the 


kingdom, and its juries, and makes the mode by 


attachment peculiarly proper in this caſe, In 


England proſecutors chooſe the mode by infor- 


mation. Here the defendant chooſes rather to 


tempt a jury to perjure themſelves, than purge 
himſelf by oath ; for if he is innocent, he may 
eaſily ſwear ; if guilty, it ſhould not be left to the 
hazard of corrupting witneſſes, or deceiving a. 


2d. 


Jury. 
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3d. And the laſt principle is, that the King's Bench 


merely an application to the diſcretion of the 
Court, ſuppoſing the ſheriff attachable ;—very 
little indeed, is neceſſary to be ſaid upon it, more 
than to recapitulate the conduct of the ſheriff, and 
ſome of it's unhappy effects. TI | 
The high ſheriff of the county adjoining the 

capital, waits after frequent warflings from this 
Court, until it ries ;- and at the commencement of 
23 long vacation, previous to the aſſizes to be held 
throughout the kingdom, applics the authority of 
the Crowe, (intruſted to him for the purpoſes of 
good government, and the preſervation of the 
peace,) to the overturning of that government, 
and the breach of that peace; he gives an ex- 
ample to all the other counties to waſte their moſt 
valuable hours in idleneſs and tumult, and calls 
the farmer from his ſickle, and the weaver from 
his loom every artizan, every labourer above 
fifteen years of age, by virtue of his ſummons, to 
vain and giforderly diſeuſſions, de arduis regni. 
If the wealth of a nation depends upon, or conſiſts 
in ns induſtry, what a national loſs has this man 

3 |  - .nduced! 
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induced What wretchedneſs and poverty has B. R. | 


he contributed to ?—But that is not all: —men 


will ſoon grow tired of attending to ſo tyrannical, The K1x6 
and ſenſeleſs a mandate, and then what will be Nr. 


the confequence? Why, what has already too 
often happened; when a proper and neceſſa 
occafion occurs for calling forth the power of the 
county, the ſheriff having abuſed his authority, is 


no longer obeyed ; he ſtands an helpleſs, and 


naked figure, the object of general deriſion, and 


is obliged to refort to military aid upon every oe- 


caſion to enforce the execution of the King's 
writs, or to ſuppreſs any petty affray, or tumultuous 
| irregularity. The civil power becomes contemptible 
in the hands of the firſt magiſtrate in the county, 


and nothing is left to reſtore the vigour of that 


power, and the honour, and reſpect of the civil 
magiſtrate, to reſeue every thing from madnefs, 
and miſrule, but the ſuperintendant power and 
control of the Court of King's Bench, to correct 
the abuſes of its inferior officers. We are all 
of opinion Mr. Reily ought to be attached. 

RoziINsON, Fuſtice. This is a caſe of the firſt 
conſequence, in which we all agree. It is a caſe 
of that kind, which is unauthorized by any books 


even of hiſtory, unleſs'perhaps we except thoſe of 


Jack Cade and Wat. Tyler. 

The practice of attachment is very ancient. 
It is to be found in the 41ſt year of the book of 
aſſize, which was the caſe of an attachment againſt 
a judge of an inferior court for ſplitting as 
In all cafes, this court has a ruling ſuperintendeney 
over the whole kingdom. 

It has been ſaid, that this is a new caſe, and 
we therefore ought to do nothing. We ought 
therefore at leaſt to make a new precedent in ſuch 


a caſe ; and faying this, is only ſaying that it is a 


| eaſe of great enormity. It is ſaid ſuch an appli- 
cation was never made. Let them ſhew, that it 
| | has 
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has ever been refuſed. Judges of all inferior 
courts are accountable to the Court of King's 
Bench for their conduct, and are puniſhable by 
attachment, provided their offence does not amount 
to felony, though the offence may be puniſhed by 
information, or indictment. 

Specifick contempts of other courts are uſually 
left to thoſe courts themſelves; but that muſt 
be taken, not as to any general offences which 
fall under the cognizance of this Court, as 
cuſtos morum, and ſupreme conſervator of the 
peace. 

Attachments, and informations. are nearly of 
the ſame date. Attachment, however, I believe, 
is rather the oldeſt. They both lay, for the moſt 
part, dormant in the flar-chamber. In Scobell's 
collection you will find the act, which took aw 
the authority of that Court. Since that ering. 55 
the Court of King's Bench in England, has pre- 
ſerved the mode of information, while in this 
kingdom it has been the practice to puniſh by 
attachment, for the reaſons, . which have been 
given by my Lord EARILSTORT. Indeed people 
here could not bear the expence which is incurred 
by theſe proſecutions in England. There are 
many ſummary proceedings here which are un- 
known in England. Our poſſeſſory bills are a 
ſummary proceſs, and are founded upon the pre- 
hdency of Murſter :—it is a proceſs, which has 
been much approved of in England, and there are 


ble lawyers, who have very much regretted the 


want of them there.—Our civil bills are a ſum- 
mary proceſs, which aroſe from neceſſity ; for 
the judges were obliged to adjuſt theſe ſmall mat- 
ters in that manner in. the time of Queen Anne. 


There are indeed circumſtances of many kinds, 


which account for adopting the practice of at- 
taching in this kingdom, in preference to that by 
information. | Weary 

In 


KING'S COURTS, DUBLIY. 


In addition to the caſes cited by Lord Ears 
roxT, there are ſome others, which ſtrike me; 


in particular one of the King v. Cuppage in 1739. 
Cuppoge had been a juſtice of peace in the county 
of Down, and had miſconducted himſelf under the 
act of parliament for ſmall dues; and the Court 
of £i1g's Bench attached him. I remember, that 
the ihop of that dioceſe brought the caſe before 
the lords, who unanimouſly approved of the con- 
duct of this court. Jeter: Be 1:4 | | | 


This court attached the ſheriff of Galway for 
not keeping a man clofe priſoner, when he had 


been ordered to be confined. Attachments: have 
been awarded in caſes of corruption, or of groſs 
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ignor nce, which is equivalent to corruption.— 
There are many caſes of inferior officers having 


been ſo puniſhed. --Indeed had they ſhewn it to be 
a treaſon within the purview of the 25 Ed. 3. or 33 
Hen. 8. I ſhould have been againſt the attachment, 
becauſe there he could not be convicted but by 
a jury. But it appears from the authorities, (a. 
Temp. Hardw. 126. that he may be proceeded 
againſt by attachment, or information, and the 
King's Bench will adopt that mode, which will beſt 
anſwer the purpoles of their ſuperintending juriſ- 
dition. oy 4 EYES EFT 

The ſtat. 17. Car. 1. took · away the Aar. chamber; 
but if any crime previous to that act were puniſh- 


able in the far- chamber, it is now puniſhable in the 


Court of King's Bench. 1 8 


It is diſcretionary in the court, whether they 


will adopt the mode of information, or puniſh 


buy attachment. But here the ſheriff has involved 


others in his guilt, and they would be the perſons 
to try him, if a jury were to be reſorted to.— 
The King v. Lucas was a caſe, where a chal- 
lenge . was taken to the favour of the ſheriff; 
but here the ſeduction has been ſo general, that 
no county is free, which is deciſive in favour of 
the attachment. 9 


In 
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Jn a trial by information, he would have x 
jury; but if he be innocent, it is much better and 
eafter for him to ſwear himſelf off. He has made 
the power of his county accomplices of his miſ. 
fealance; and this would be a good cauſe of 
challenge to the favour. Beſides there has bcen 
a publication of this to all the other counties in 
Ireland, by Mr. Seward, and others, writing from 
a committee of aggregates. I have feen the ill 
conſequences of this kind of publications in the 
trial of the Hearts of Steel, who were every one of 
them acquitted, though they were every one of 
them guilty of high treaſon; and what was the 
reaſon truly Why, becauſe it was a very 
hard caſe, that they were not to be hanged at 


In the preſent caſe, I ſolemnly declare, there 
are ſound reaſons to guide my conſcience, and 
diſcretion, and they both concur in ordering the 
attachments to go. 80 je 

But this gentleman chooſes not to anſwer the 


affidavit, looking up, I ſuppoſe, to the meeting of 


this favourite congreſs ;—if he does not chooſe t) 
anſwer, he may clear himſelf upon the inter- 


rogatories ; to anſwer is not forced upon him; he 


need not do it, but upon his own defire ; if he 
does not chooſe to anſwer the charge, it 1s to 


be conſidered as true, and he is then puniſhed 


appointment, * Henry Steevens Reily, ſheriff.'— 


conformably to the ſpirit of the late act, for ſtand- 


ing mute, RE | | 
It is ſaid the ſheriff went to keep the peace 
that is, he firſt called a tumultuous meeting, and 
then went to keep them quiet. 1 
Let us look at the hiſtory of this: Eight and 
twenty private men called upon Mr. Reily, the 


fſheriff—to do what to call together the power 
of his county; and what does he in confequence 


thereof? Why, he appoints a meeting for the 
purpoſe in the {aid requiſition, and he figns this 


He 
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He holds a promiſcuous meeting, and takes the 


chair We mnſt take the facts as proved ;—this' 


is a fact charged on an officer of juſtice, a con- 
ſervator of the King's peace :—it is an enormous 


crime committed in a very enormous manner, by a 


ſheriff. | | 


When the union between England and Scotland 
took place, acts of parliament were paſſed, au- 


thorizing her majeſty to create lords commiſſioners 


for that purpofe ;—at that period, learned and li- 


beral as it was, liberality did not ſhine fo bright as 
now. They had not at that period; collegiate 
meetings, and county meetings, and city meet- 
ings, and aggregate meetings, and volunteer meet- 
ings (a name not to be met with in any law book, 
or act of parliament, except indeed, that J believe 
there is ſome mention of velunteers in the eon- 


ditions of Limerick,) and even meetings of the 
Lawyer's corps! At that time commiſſions paſſed 


under the great ſeal for the appointment of 
commiſſioners, to give them the ſanction of 


authority: But theſe modern meetiags aſſume 


- themſelves all powers, legiſlative, and juri- 
__ ; ” ala 
My Ford Cokx ſays, if a ſheriff will take upon 


himſelf to proceed to elect a coroner without a 


writ, he may be attached; and ſurely this is a 
greater ſtretch of power in proceeding to elect de- 


legates under the authority of a writ from twenty 


eight men? And what does this aſſembly of 
makers of parliament ? Why, they bind them- 


ſelves. to whatever plan this congreſs may adopt, 


with their lives and fortunes. 

The Hearts of Oak were indicted of treaſon, 
under 25 Ed. 3. and parliament approved of the 
proceeding ; and furely this offence nearly .ap- 
proaches to it. Upon this occaſion it is to be 
lamented, that the people are ſo frequently miſ- 
conducted by the idle declamatory frothy' compo- 
ſitions of half. educateq young men. | 


In 


* 
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B. R. In the year 1779, I gave a N as * 
— — peculiar duty from my ſtation, to the grand jur 
The Ki& G of the . and 3 of Dublin, and e 

Reit. them againſt thoſe tumultuous and indecent mect- 

ings ; and I have continued the ſame charge ever 

ſince. Yet notwithſtanding this charge, the ſneriffs 
of the city of Dublin, who had heard the caution 
given, called an aggregate meeting. The conſe. 
quence was, riots enſued, and my Lord Mayor was 
forced to iſſue a proclamation, and offer rewards. 
And afterwards we had the ſheriffs called before 
us, when they were told, that they had wilfully, 
and knowingly gone againſt their duty ; and the 
ſheriffs having ſaid, that being choſen by the 
people, they found themſelves bound to obey 
them, my Lord ANNALY and I informed them, 
What was their duty; for though they were 
eleted by the people, they were the ſervants of 
the Crown ; and his lordſhip and I chid them, for 

this breach of their duty. 1 

This queſtion was argued with ſo much violence, 
for I cannot ſay ſtreagth, that it has compelled 
me to be thus long; but I folemnly declare, 
that I not only am for his being inſtantly attached, 
but that I think it unſafe and improper, to let the 

_ of the county be truited with him, for an 

our. | TE | 

H xx, Juſtice. This queſtion now before the 
> Court, is, whether an attachmer.t ſhall iffue againſt 

Henry Steevens Reily, high ſheriff of the county of 

Dutlin, for a high miſdemeanor, perpetrated color 

effcii; and it has been divided into two parts. 

1ſt. Whether the Court has the power of granting 
the attachment? ad. Whether the offence be 
ſuch as requires the animadverſion of the Court. 

In 2 Hawk. P. C. c. 3. /. 2. it is laid down, that 
this Court has a general ſuperintendence over all 
miſdemeanors whatſoever. And again, 2 Hawk. 

c. 3. J. 4. It is not neceſſary to ſhew a precedert 


for an attachment. Indeed, for my own part, if 
| £2 attachment 
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+tachment will auſwer the ends of public juſtice, 
I know no law. or precedent, which inhibits the 
iſuing thereof. That contempts are proper ob- 


jets of puniſhment is ſet forth in 4. BY. Com. 281. 


where he mentions ſeveral kinds of, contempts, 


and claſſes them under ſeveral heads ; but does 


it therefore happen, that every cafe, which is 


not therein enumerated ſhall not be conſidered as 
a contempt ? By no means; . for B/ackftone him 


ſelf, in the very ſame page, ſays, that the inſtances 
mentioned by him, are the principal inſtances,” — 
and again, are chiefly of the following kinds,” — 


and in page 280, contempts are divided into direct 
and conſequential. Theſe I mention to ſhew, that 


it was not intended by that author to ſtate. any 
limits. In Hawk. the 12th ſection of the chapter 


I have before cited, we are ſtated to have the 


power of attachment 1a the government of our 
_ own officers ; and I am warranted in adding in all 
miſconducts. e ha "44 - 
The King v. Parr mentioned by my Lord 
EARLSrORT, ſhews that there 1s no preciſe rule, 
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when the Court will proceed by attachment or 


information. Where the charge of miſdemeanor 


is againſt a private perſon, and is a public offence, 
the proceeding is by indictment, or information; 


where againſt an officer, they proceed by attach- 


ment, or information, and this upon the eſtabliſhed 
rule of law. | 15 | | 

To the ad queſtion; Mr. Reily would not trouble 
the Court with an affidavit. The requiſition, which 
Mr. Reily has choſen to coinply with was incon- 
ſiſtent with, and contrary to the powers delegated 
to him as ſheriff. His power of calling the poſe 


comitatus he is inveſted with, for the purpoſe. of 


oppoſing invaſion, repreſſing rebellion, apprehend- 
ing traitors, and felons, ſuppreſſing riots, and 


removing forcible. entries, &c. Can it be pre- 


tended that his pyſe was in this inſtance collected 


for that purpoſe? Ard as he could puniſh thoſe. 


who 


| 
| 
| 
| 
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who reſufed to attend his pe when thereto ſum- 
moned as for contempt, 4 Bl. Com. 122, ſo 
you will find it not juſtifiable to raiſe the 
Poſſe comitatus without juit cauſe, Dut. Sher. 450. 
And it is a higher offence than raiſing the hue 
and ery, which is ſtated in 4 Bl. Com. 291, to be 
high offence : and the ſheriff - here has committed 
a ſimilar offence; he has raiſed the power of 
his county without a caufe, and he therefore de- 
ſerves to be puniſhed as a diſturber of the public. 
peace. : | Sin 
No man can deny that this was a meeting to 
raiſe controverſies and diſturbances among his 


Majeſty's liege ſubjects; and I feel myfel the 


rather warranted to ſay this, as many addreſſes 
have appeared from different places, cenſuring 
the meetings of this county and city. It was 
happy that theſe meetings proceeded no farther, 
for I am authorized by 1 Hawk. 157. to ſay, that 
if it had proceeded a very little farther, it might 
have ariſen to rebellion. The right of petitioning 
is a very happy portion of the ſubject, but it muſt 
not be accompanied with threats to overawe : but 
here the lives and fortunes of a multitude are 
pledged with their petition. Ts: | 
It has been urged, - that the ſheriff was here 
but a private individual. This is but weak ground, 


ſince in the whole of the buſineſs, he has ated as a 


high ſheriff, and acted colore »fficii, and is therefore. 


- puniſhable. 


It has been argued, that the charges are only 
as to hearſay and belief. There are however 
charges which are ſworn poſitively ; the appoint” 
ment of a meeting, and the preſiding thereat. 
But were there not, there is a very wide di- 
ſtinction between affidavits for attachments, and 


for criminal informations. In affidavits for in- 


formations, they muſt be poſitive, and not 
have any reference to the defendant's affidavit : 
for fhould the defendant deny every fact, that. 


would 
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would be ho cauſe to refuſe the information. n 
affidavits for attachments, the ſame certainty is 
not neceſſary; for if the perſon ſwearing adds 
reaſonable grounds for the attachment, the Court 


will grant the rule; and no injury is done, for 


the party can purge himſelf: But the facts 
b N and even ſuppoſed, if there be any ſup- 


poſed, muſt be taken pro cynfeſſis, becauſe they 


are not denied; and J am therefore of the ſame 
opinion with my brothers, that the attachment 
ſhouid iſſue. | 

 BRADSTREET, Fuftice. After the very able nian- 
ner in which my brothers have ſpoken to this 
queſtion, it is very unneceſlary for me to take up 
much time upon it. During the arguments I had 
ſome doubts ; but new, on "eſtabliſhed legal prin- 
ciples, I am confirmed that he ought to be at- 
tached. Gentlemen had ſaid much about the right 
of petitioning—that right had not been denied by 
any one. But on the other part, the -particular 
conduct of this ſheriff had on all hands been given 
up. Every attempt in order to bring about any 
alteration in tlie conſtitution in church, or ſtate, 
in a violent manner, is high treaſon. 

True it is, that this caſe does not come within 
the four ischable cafes in Hawk, — But in a new 
caſe muſt there be no remedy? Is there not 
a practice of giving a remedy where there is no 
precedent ?—W hat is the writ of conſimili caſu ? 
See however if this caſe does not come within 
that caſe in Hawkins, of acting without juriſdiction 
—or in Blackftone, oppreſſively 0 _ fee 2 1nft. 
193. 

Proceeding in the long vacation, when the Court 
was not ſitting, is a high aggravation of his offence ; 
for if the Court had been fitting, a writ of prohibi- 
tion might have been obtained; and if this tranſac- 
tion had happened in term time, and this writ of 


prohibition had not been moved for, it would have. 
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B. R. been to me a ſufficient ground far refuſing the at- 


* 


tachment. 5 | 
Uſurping authority, or interfering with proceed. 

ings of Courts, are attachable. Alderman Sankey 

was preſident of the court of canſcience ſome years 


ago, and a quarrel having taken place between one 


of the conſtables. vd attended that court, and one 
of the- ſuitòrs in it, bill, and croſs-bill were prefer- 
red by them to the Tho/e! grand-jury, and alderman 


. Lightburne, who had been ſheriff to alderman Say- 
key, was at that time foreman of that jury. The 


aldermen happening to meet upon Efex-bridge, and 
Mr. Sankey having told Mr. Lightburne (between 
whom and him there exiſted a kind of political con- 
nexion) that this was a very hard caſe—the bills 
were accordingly ignored land upon, complaint 
being made, the alderman was attached. 323 

The Court has it in its diſcretion to proceed 
either way, I mean by information or attachment. 
Sure I am, that the practice of attachment ought 
not to be extended; and if any further code of 
contempts were now to be framed, I ſhould be 
againſt it. I am for granting this; but I am not 
for going one ſtep farther; and my reaſons are, 


becauſe here there is no writ of error—no bill of 


exceptions.— I doubted during the arguments; and 
the reaſon why 1 doubted was from the paucity of 


caſes; I did not remember any caſe where the ſhe- 


riff acting core oficii without a writ had been thus 
puniſhed. In the State Trials, at the time of great- 
eſt violence, when Pilkington was ſhot, and many 
other inſtances, no ſheriff was then attached. But 
T remember a caſe, which a good deal eaſes my 
doubts. It happened when I firſt came to the bar, 
in the time of my Lord Chicf Fuftice. CAULFIELD. 
I ſuppole it is remembered by my brother Ronin: 
3ON ; it is the caſe of Mr. Sheriff Hall; he was g& 
ing with all his regalia in his perambulation, and 4 
fellow upon a ladder, for the purpoſe, as it apf 
peared. threw a parcel of; ime upon the — 

. an 


Of 


" xING's "COURTS, DUB LIN. 


ind Arti- d his'clothes and chain; the fherttr Val 
him ſeized, and ordered him to be whipped in- 


fanter.. On this ground the Court attached him 
for exerciſing this uſurped authority. j 35" FRO 


Before I have done, ſuffer me to congratulate 


every body, that our attaching this ſheriff does 
not at all interfere with the right of petitioning, 
which has not been denied by any gentleman on _ 


any fide, 6 $6 Ho vhs 
8 78 Rule abſolute. 
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Conditional rule for an attachment againſt 6 
F \ the defendant, who was mayor of Toughall,.Court refuſed+s 


had been obtained laſt term, grounded upon the 
affdavit of gu 
that rown, ſtating that he had received ſome parcels 


attach a magiſ- 
uus trate for al- 

, dealer of wool in leged miſcon- 
duct, he having 
ſworn that he 


of goods from London, for which the captain of the aged fairly. 


veſſel demanded freight, at the rate of one ſhilling hwy neg 


fer foot, of each bag. The proſecutor conſidering 


mode dy which 


ſix-pence ſufficient, offered that ſum, which was re- *9 gcertain a 


fuſed. A few days after, he received a meſſage 


from the defendant, the mayor, to know why he 
would 'not pay the captain, to which he anſwered, 
that-the captain required more than the cuſtomary. 
demand. The mayor then defired to ſee him; he 


accordingly went, and brought a former bill of 


lading, to ſhew that the uſual charge was only ſix- 


pence. The mayor however deſired him to pay 
the captain::—-the proſecutor offered bail, whic 
Het R 2 | the 


right. 
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the mayor refuſed. The proſecutor then offered 
to pay the demand, if the captain would ſwear it 
wos reaſonable, which the captain declined.— The 


proſecutor returned home; two bailiffs came at 


night, the freight at /ix-pence was tendered to them 
and refuſed; they took away eight hats, which 
were afterwards abuſed by the mob, and rendered 
of no value. The proſecutor further ſtated that by 
rheſe proceedings he is greatly injured in the pub- 
lic eſtimation, and particularly among his Eugl⁰ 


- correſpondents. 


Curran now ſhewed cauſe againſt the rule. The 
defendant has anſwered the proſecutor's afhdavit— 


and he ſtates that there is an immemorial cuſtom in 


the town of Toyghall, for the mayor to hear and 
determine upon demands under forty ſhillings, the 
demand in queſtion was under that ſum ;—the par- 
ties were ſummaned before. him; the captain was 
ſworn to eſtabliſh his demand, and ſaid he was paid 
at the ſame rate by the collector; the proſecutor 
made no objection to the mode of enquiry, but on- 
ly ſaid, the demand was too much. —'This therefore 
is not 2 caſe for an attachment. OA Of ce 

The Prime Serjeant, Egan, and C. S. Williams in 
ſupport of the rule. The mayor has abuſed the 
authority with which he was intruſted to the op- 
preſſion of the ſubject. There can be no cuſtom 
exiſting to — in this way : after he had de- 
termined the cauſe, he iſſued an attachment, which 
operates as 2 /. Fa. againſt the goods, and yet they 
were never fold, but ſuffered to be abuſed. | 

Lord CLONMELL, Chief Juſtice. This is an appli- 

cation againſt the mayor of Zaughall, for having 
corruptly and partially abuſed his authority, and 
oppreſſed th: proſecutor. The conditional rule was 
granted upon that ground, and the queſtion is, whe- 
ther we think, upon the defendant's affidavit, that 


he has cleared himſelf, or not ?—whether he has 
ſubſtantially met the charge, and ſays, that he did 


not act corruptly, partially, or oppreſſively ?. Or. 
TIE | | = . | whether 
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whether it appears that he has done ſo ?—What has 
been laſt faid,. throws new light upon the caſe, and 

ſhews, that we ought not to meddle in any de- 
gree; we cannot determine the cuſtom or uſage of 
this, or any other town, in the way of attachment. 
—The mayor ftates, that there is a cuftom to hear 
cauſes to a limited amount. It appears, that this is 
not a »lemand of toll, or — elaim on the part of 
the corporation to encreaſe their revenues; but 
here is a conteſt between a man whom the mayor 
never ſaw before, and a trader in the town: — the 
ſtranger coming to the port, complains to the 
mayor, that he is not paid his freight. He is aſk- 
ed what is his demand ? he ſays he requires no 
more than he is paid by other perſons; by the collec- 
tor, who is the moſt likely perſon to get a reaſon- 
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able bargain. The mayor interpoles amicably, and 


in ſome degree by way of expoſtulation ;—for as 
a law ſuit, every thing is abſurd. —Who is exa- 
mined ? the party.—As to the juriſdiction, the pro- 
ſecutor ſubmitted, and as in a civil bill, ſays he 
would be ſatisfied with the oath of the complain 
ant. But it is ſaid the mayor refuſed to put the 
oath tendered by the proſecutor. See what it was: 
the man juſt coming to the port, is aſked to ſwear 
25 to the cuſtom How could he ſwear to that? 
But we meddle not with the queſtion, whether his 
conduct was prudent, or otherwiſe. The queſtion 
is, whether the party has acted with a good con- 


ſcience, and ſhewed us by a dental of the charges; 


that his conduct was not criminal, but that this is a 
groundleſs and. peevith attack ? He ſwears generally 
that he acted fairly :—general affertions of thay 
kind do not always clear a party; but facts are 
here ſtated, which ſhow the Court the nature of 
the proceeding, and the motives of the party. We 


think he has elcared himſelf; and as to the right, 


an attachment is not the proper mode. 
Bor, Dowxrs, and CHAMBBRLAIN, Fuſficto, 


_ goncurred. - 
Rule diſcharged. 


” W:iuimoy, 


1794- 
A certificate 
of no cauſe 
ing ſhewn is 
a har, and can- 
not be averred 


againſt. 


A Court of 
law will direct 
an iſſue where 
there is con · 
traditory - 
ſwearing in 


affidavits, 
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WI1L$ON in replevin againſt ELLtY. 


AMESON moved to make abſolute an order; 
that A. H. D*Efterre, an attorney, ſhould be 
taken into cloſe cuſtody. 'Fhis motion he ground- 
ed upon a certificate of no cauſe being ſhewn 
againſt the order. 5 ; 
E. B. Pewell, contra, was proceeding to ſhew 
caule. : 
Downes, Juſtice. The certificate is a bar, and 
you cannot aver againſt it. ; | 
Lord CroxnmeLt, Chief Juſtice. He muſt be 
taken into cloſe cuſtody ; take your motion; 
let the order be made abſolute. 
Rule abſolute. 


Nrorzr Leſſee of Lord DILION again CosTELL0. 


IHE defendant had obtained a conditiona! 
order for a writ of reſtitution to be reſtored 

to the poſſeſſion of eight acres of the lands of 
Clungenny, and fiſteen acres of paſture, and 132 
acres of mountain and bog, part of Magheraboy, 
being part of the defendant's eſtate, and not com- 
priſed in the ejectment, though taken poſſeſſion of 
under colour of the writ of Habere. e 
The ejectment was brought to recover that part 


of the town and lands of Kilcumman, which as the 


defendant alleged did not comprehend any part 

of thoſe lands, to the poſſeſſion of which he now 

ſought to be reſtored. OT 

Lord Dillon had ſhewed cauſe upon a former 

day, and there appearing to be ſome contra- 

diction between the parties, the caſe ſtood _ 
| w 
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with liberty to them to make affidavits, aſcertaining, 1 794. 


whether the lands in queſtion were a ſubject of the 
trial, and under the conſideration of the jury. 

A number of affidavits were accordingly made 
on both ſides, but the contradiction ſtill continued; 
an the one hand, it was ſtated that the lands which 


NeDLEY 
Leſlee of 
Lord DiL LON 
againſt 
CosTELLO» 


were the ſubject of this application, had been 


viewed by viewers, and traced by mears-men pre- 
vious to the trial, and conſequently were under 


the conſideration of the jury at the trial; on the 
other, it was ſworn, that theſe lands were neither 
viewed nor traced, nor did the jury paſs any 


verdict upon them. | 

' Solicitor E neral, Serjeant Stanley, Whiteſtone, 
C. VW. Williams, J. Rirwan, J. P. Conroy, and 
F. Knox, for the leſſor of the plaintiff.— This is an 
attempt to try the caſe again, after a verdict has 
been had for the plaintiff. A ſimilar application 
was refuſed in the Duke of Devonſlire's caſe ; fo in 
| Minchin v. Haſler. One great object of having 
viewers, is to illuſtrate the matter to the jury upon 
the trial, to enable them to underſtand the evi- 
dence, and to aſſiſt the ſheriff in giving poſſeſſion. 
Prime Serjeant, Ponſonby, Blaſſet, Geoghegan, 
D. Burke, St. Geo. Daly, and Co/tell» for the de- 
fendant. If the affidavits on the part of the de- 


fendant were uncontroverted, there could be no 
difficulty in granting him the writ of reſtitution. 


But there being a contradiction, the Court will 
not decide between them, but grant an iſſue to try 


the fact, which is ſo diſputed. 


Lord CLONMELL, Chief Juſtice. We are agreed 


as to the rule, that ſhould be made. This is an 
application to be reſtored to certain parcels of land, 


which had been in the defendant's poſſeſſion, 


and two grounds are urged in ſupport of the 
motion; 1ſt. that theſe lands maJe no part'of the 
ſubject in controverſy, not being under the conſi- 
deration of the jury below: —2dly that the ſheriff 
tranſgreſſed his duty, by giving poſſeſſion of _ 

+: Tz which 
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4/94. Which he was not authorized to do under the ver- 

dict. The firſt care that the Court muſt take is 

Nebler not to meddle with what has been done by the 

. 4 _ Jury we are not to forget our own fituation, and 

again, become a jury ourſelves. — The queſtion is, whether 

©-1>FELLO- there is direct contrary ſwearing. as to the lands 

Which are the ſubject of this application ?=Some 

ſwear theſe lands were not in controverſy at all; 

that they were not ia the contemplation of the 

jury below. The very oppoſite of this is fwörn 

by others. We have therefore prepared an iſſue, 

which I hope will ſatisfy both parties, and expreſſes 

our idea ſully.—The Hue is, “whether three 

{© parcels of lands ſet forth in the defendant's no- 

* tice, and ſtated to contain 8 acres, 15 acres, and 

* 13% acres, or any and what part of them re- 

+ ſpectively was, or were, on the 28th of Aug 

1792, ſhewn as any part of the lands in con- 

troverſy in this cauſe to the viewers previous 

to the former: trial?“ — This iſſue to be taken 

by the defendant at the peril of full coſts, and a 

clauſe of view to be added to the jury proceſs; 

the defendant here to be plaintiff in the iſſue, 

and: if he fail to go to trial at the next aſſizes, 
chis motion to ſtand reſuſed with coſts: 


Pd 


Cemmon 
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Common Pleas. 


uin , 


: Hovsrox in Replevin againſt Welsh and Others. 1794. 


LETOHER moved, on behalf of the plaintiff, Cob. on a re 
e That the taxed bill of: coſts in this cauſe be de Mal 


abide the ulti- 


© referred to the Maſter for re-taxation, and that mate event of 
© he be directed to add the expences of taking 2 


down rhe firſt record that was taken down, as 
well as the ſecond.” On the firſt record a 


remanet had been entered by direction of the 
judge at Ny Prius, for want of time to try the 


cauſe; at a ſubſequent aſſizes the plaintiff had ob- 
tained a verdict, but not for all the goods in his 
declaration mentioned. In ſupport of the motion 


Heteher mentioned the cafe of Burchall v. Bal. 
lany, 5 Burr. 2693, where it is admitted that in 


caſe of a cauſe's going off on a remanzt, coſts are 


always paid; the cafe of Rice v. Mudholland in 
this Court, Mich. 1792, where there was a chal- 
lenge to the array, which was allowed, and a re- 
manet pro defoctu juratorum ;. and afterwards, the. 
party who ſucceeded finally was allowed the coſts 
of taking down the firft rerord ; the caſe of 
Brophy v. Lord Mauntgarret, in the King's Reach, 


in 2792, where there were two trials, and the party 


J prevailing was: allawed the coſts. af .both-=/#Tight. 


v. Barclay 
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1794. 
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v. Barclay in the Exchequer, in laſt term ; which 
was a motion to ſet aſide a taxation, becauſe the 


Hovsron Officer had taxed the coſts of a former trial when 
in Replevin 
again 


Wersu. 


the cauſe was referred to arbitration, and the arbi- 
trators could not agree, and the motion was refuſed 
with coſts. | h | 
FiNUCANE, J. mentioned the caſe of Kelly v. Quin, 
Lern. and Scriv. 256, which ſays that the Court 
of Exchequer ſeemed to incline to the opinion that 
the coſts of a remanet ought not to be allowed, but 
KELLY, F. declared, that to his certain knowledge 
as long as he remembered the practice of the 
Courts, it had been otherwiſe. | 
Burne againſt the motion, argued that the prac- 
tice in this country was different from that in Eng- 
land, as appeared from the caſe in Vern. and Scriv.; 
that it would not be conſiſtent with juſtice, if in a 
caſe like the preſent, where neither party is guilty 
of any default, either ſhould be obliged to pay 
colts ;—that great inconvenience might enſue if a 
party was ſure of coſts wherever a remanet was en- 
tered, on obtaining a ſubſequent verdict, as it 
would give rife to contrivances to multiply coſts 
on innocent parties that in all the caſes cited in 
this country, there were peculiar circumſtances to 
warrant the deciſion of the Court; that in caſes 
where a verdict is ſet aſide in conſequence of a 
miſdirection of the judge, or for any other cauſe 
not the fault of the party who has obtained it, and 
there is a verdict for the ſame perſon again on 2 
new trial, he is not allowed the coſts of the for- 
mer trial; this is on the principle that there is no 
default in the other party, and therefore that he 
ſhall not pay coſts; and the ſame principle applies 
to the caſe of the defendant in this cauſe. Fo 
Lord CarLETON, Ch. J. The impreſſion on my 


mind from what I have read and ſeen is this, that 
though the defendant in this caſe was not in de- 
fault at the particular moment, yet that he was pri- 
marily in default, by withholding from the * 

;% 8 tift 
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tiff the articles for which this action is brought; 1794. 


but as this is a point of general practice, we wiſh w-= 
to aſk the opinions of the other Judges (a). 3 — 
; in Replevin 
again 


| (a) Vid. foft. Scott v. Chetwwoed. WELs2. 


Sir SamueL ROwWLAND againſt The Corporation 
of Cokk. 


HATTERTON, Serjeant, moved to enter up judgment can't 
judgment againſt the defendants, four Difrin- in meren 
gaſes having iſſued without an appearance being en- Aion without 
tered. | 2 
Per Curiam. In no perſonal action can judg-. 
ment be entered up without an appearance. In. 
England there is an expreſs act of parliament for 


the purpoſe. 


Exchequer, 


| 
| 


— 
= TY Ions ary 
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* - — — — — * - o 
— P =o * — 


= Re” Exchequer, 


vow 


5 June 260l, 1794. 


. Dick and Wife again GounNney. 
179% . 
a promiſfory ils was an action on a romiflory note, pays 
g aa 1 able on demand, and bearing date in the 
ny, year 1778; it came to be tried at the laſt Spring 
of limitations Aſſi zes for Londonderry, before Mr. Juſtice CRooR- 
runs from the SHANK.— The note was proved at the trial, and the 
1 only evidence produced to take it out of the ſta- 
tute of limitations, was that of the plaintiff's agent, 
who proved that about four years ago he demanded 
payment, when the defendant refuſed to pay it, 
alleging it to be a forgery. The Judge below 
was of opinion, the note being payable on demand 
was a preſent duty, and that the ſtatute run againſt 
| it, but the jury notwithſtanding found a verdict 
bl for the plaintiff to the amount of the note. 
| Fox now moved to ſet aſide the verdiét, and he 
| 5 mentioned the caſe of Collins v. Benning, 12 Mod. 
| 444. as in point, to prove that a note payable on 
demand, creates a debt from the time of delivery: 
Cro. Eliz. 548. S. P. | 1 
N Jamaſon, 


P e ING AE IEA OAT CCRT 
* — —— 8 — 6 
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Juomeſon and Hen C. Knox, on the other fideargued; 19g. 
chat ins ſuch a caſe the parties agree that che 3. 
ſumpfit ſhall not de complete till demand made; Den 
and they mentioned Walmfley v. Child, 1 Veſ. zZua, Gba ar. 
where it is ſaid, in argument, that in caſe of a | 
note payable on demand, the ſtatute of limitations 
does not run till demand and refuſal. | 


' 
} 


June 27th. 


TY 


 YELVERTON, Chief Baron, having taken time to 
look into the authorities cited, delivered the opi- 
nion of the Court, that the doctrine in the caſe in 
12 Mod. (a), had been recogniſed in many deter- 
minations, and the diſtinction eſtabliſhed that 
where the promiſe repects any thing callarera] to 
the ſecurity, a demand is neceſſary to complete the. 
debt; but that a_note payable on demand is pæy- 
able inſtantly, and the ſtatute runs againſt it from 
the delivery, as it would in the caſe of a note 
where no day of payment is mentioned. 


. * 
. 
. 
—_ — — — — — © 
- — — — 8 — —ꝛ—e— . 3 — — — 
- — ” p = 5 * — — — — 
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— ——— — 
— [v: — — roy 
— — — — 


Verdict ſet aſide. 
(a) Vide Buller's N. PF. 10te $-G : 
— — | | Wi | p I 


The Lerd Cntrr Bakxon pronounced the ſol- 
lowing rule. 4 
WHEREAS, we are informed by the officers of 
this Court, that great inconvenience ariſes from 
the practice of attornies coming in at any time 
during the term to obtain rules to ſtop proceedings 
until the coſts of the former notice of trial are 
paid, IT 18 ORDERED BY THE Court, that in fu- 
ture all orders to ſtop until the coſts of former 
| notice 


244 CASES DETERMINED IN THE 


1794. notice of trial are paid, ſhall be entered within the 

| firſt four days of term, after the party is entitled 

Radi to enter the ſame; and that a copy thereof . 
GENERALIS pe ſerved on the e oppoſite attorney. 


The Lord Chikr Baden alſo, after complaining 
of the great increaſe of motions for new trials 
on frivolous grounds, a practice, he ſaid, com- 
plained of in Exgland as well as in this country, 
declared, that until this abuſe ſhould be checked, 
the Court would hear all ſuch caſes, that aroſe in 
the country, within the firſt fix days of the term 
next after the aſſizes, which time is allowed by 
the practice of the Court for the party to bring in 


bis 88 


Bing's Bench. 


RANKIN againſt K EN NED Y, and others. 


an attachment JN this caſe George Haſlep, had been attached at. 
1 the inſtance of the plaintiff, and came now 


ſon for miſcone 


<a in a be- to be diſcharged upon perſonal interrogatories. 
ri 's office. It 


4 
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It appeared that William Stevenſon ſwore an 1794. 
affidavit on the 11th of May 1789, ſtating, tha. 
on the zth of December preceding, he received Rannin 
2 letter from the plaintiff,, encloſing a writ of K.. 
ea. ſa. againſt the defendant Kennedy, and re- 
queſting that a ſpecial warrant might be obtained, 
hrefied to two perfons, naming them.—Steven/on —— * 
met Haſlop, who then acted as clerk to Ryves, the malpractice 
under-ſheriff of Tipperary, to the ſheriff of which aft e 
county the writ was directed. Haſlop promiſed we” 
obtain the. warrant, and ſaid the fees would be two 
guineas, which were afterwards - paid, and the 
warrant received by Stevenſon, who ſtated, that 

he ſince diſcovered the fees were only 125. 54d. 

and that Ha/lop: refuſed to account for the differ 

ENCE. | 2100 

- The plaintiff made an affidavit, ſtating, that 
having obtained the warrant, he agreed to pay 

the bailiffs three guineas to arreſt the defendant. 

On the 23d of December 1786, he was arreſted, 

and eſcaped next morning, as plaintiff believed 

by connivance; the ſheriff might have re- taken 

the defendant afterwards, but he returned non , 
inventun. | | i | 
pon theſe affidavits a conditional rule for an 
attachment was granted, and Ha//op, not having 
ſhewn caufe, that rule was made abſolute. 

The Prime Serjeant, and H. Grady, for Haſlop. 
With regard to the conduct of the bailiffs, they 
were of the plaintiff's nomination, and Mr. Haſlop 

is not anſwerable for them; he was not even clerk 

to the ſub-ſheriff, nor had he any intercourſe with 
Stevenſen reſpecting the warrant. In May 178), 

he went to London, and during his reſidence there 

never heard of the proceedings againſt him, nor 

did he know any thing of them until his arreſt. 

He does not remember that he was ſerved with any 
conditional order in this cauſe, but admits it 
might have been ſerved in the houſe where he 
reſided. He returned from England in 1789, and 
N | reſided 
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1794. reſided in C/onmel, yet no attempt was made to 
—_ — arreſt him, nor were there any proceedings under 
— the attachment until December 1792, when he waz 
Kzxxedy. arreſted for 163/. comprehending the plaintiff 's 


demand, the coſts and fees paid to the ſheriff 
It alfo appears by the interrogatories which have 


been exhibited to him, that he neither was clerk 


to the ſub-ſheriff in 1787, nor did he act as fub. 
ſheriff in that year further than February- 1487, 
when his ſhrievalty expired. Under theſe circum: 
ſtances he hopes to be diſcharged. Unleſs the per- 
ſon complained againſt be an officer of, or connected 
with the Court, he cannot be attached; -it:is'a com- 
pliment to procure a warrant for a man, payment 


may be demanded, and it is no contempt. of 'the 


Court. 125 | ds 
Jameſon, and Planket, contra. The queſtion 
is hot now whether the Court would attach this 
man upon an original charge againſt him, hadche 
come in due time. The application was againſt 
the high-ſheriff, the nominal ſub-ſheriff, + and 
Haſlop, who, as the plaintiff alleged, was the ral 


fub- ſneriff: He was not to be found, nor was any 


anſwer made to the application. The firſt order 


was in May 1787; in February 1788, the attach- 


ment was granted; and Mr. Hajlop abfconded; 
The plaintiff ſwears Haſlop was the real ſub- ſneriff, 
and atted in the office as ſuch. On the sth of 
June 1793, the plaintiff obtained liberty to iſſue 
execution upon the bond paſſed to the tipſtaff — 
On the 18th of November 1793, Haſlop ferved 2 
notice to ſet afide the attachment, which was re- 
fuſed, but the Court gave him leave to auiwer 
perſonal interrogatories. After all this delay, if 
the Court ſhould be inclined to diſcharge him, it 
will only be upon the terms of paying all the coſts 
of the proceedings upon the attachment. Ryves 
is joined in the bond; which is conditioned for 
rheir appearance, and Ryves has never come for- 
ward. The perſons named in the warrant are 
Rated to be known bailiffs. 255 

ne ES G1 


KiNG's. courts,” DUBLIN. 


' Lord CLonmeLL, Chief Fuſtice. This is an ap- 


plication on the- part of Mr. Haſtop, on the 27th 


of June 1794, to be diſcharged from an attachment 


that was firſt- conceived againſt him ſo early as 
1788, upon a tranſaction in 1786. I have very 
often met with motions of this kind; I do riot 
know that I have Teen ſo complicated a piece of 


RanxiN 


againſt 


_ Kenxevys 


art to ſee which is ſtrongeſt, the juſtice of the 
Court, or the artifice of the ſheriff, and I. 
think I ſhall fatisfy all, that the rule we are 
agreed in is as neceſſary as any that ever was made 


in a Court of juſtice. | 


There is no topic of the laiy ſo wilfully and in- 


duſtriouſly abüſed as this reſpeQing Iheriffs; 
in the face of judges going circuit, and fitting in 
the ſuperior Courts, every day the act of parlia- 


ment is violated without a bluſh, and perſons 


from the ages of 60 to 16, act in truſt for each 
#her, while one perſon is the actual ſub-ſheriff 
year after year almoſt for life. * . 

What is the preſent caſe? There were no leſs 
than three ſub-ſheriffs acting at one time. See the 


*:-8 
" I 


conſequenee- of that abuſe ; every man who pre- 


tends to be ſub-ſheriff doubles the ſee of extor- 
tion, and the amount of thoſe bills become the 
ruin of the ſuitors. OS | | 
In 1486, 50/; was due to Rankin, and he de- 
fires Stevenſon to put a writ into the ſheriff's hands: 
—the firft complaint is, © I ſhould have given you 
but twelve ſhillings, but I have been made to 
pay two guineas, and you, fir, took this money.” 
Haſlop ſays © no, it was Cormick the ſub-ſhetiff's 
clerk,” —and here is a new mode of anſwering in- 
troduced, which I muſt condemn.—< I did not do 
lo to the beſt of my knowledge or belief,” - and 
he aſſigns as a reaſon that ſuck a perſon took it, 
and indeed it was more likely, for he acted as 
fub-ſheriff. But Haſi p admits he acted in affiſtance 
of the ſhrievalty. It ſheuld be known that in this 
office, ſo much hunted after, no man ſhould take 
| 8 | money 


| 


1794. 


RANK IN 


againſt 


KENNEDY. 
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money without being reſponſible. Here Ha/lop got 
the money and reward,:—As to his ſaying to the 
beſt of his knowledge, ſee whether he does not in 
the groſſeſt manner take advantage of his own. 
wrong. He apprehends, that the time of reckon- 
ing may come; he runs to England, and remains 
there, while the unfortunate ſuitors are left in the 
lurch. We are now talking of ancient hiſtory as 
it were. In 1792, he executes a bond for his ap- 
pearance, and that of Ryves ; he does not appear to 
this hour :—whoſe fault is it, that he does not come 
before the Court? It is this man's; he is at- 
tached ; we confider him in contempt ; Ryves has 
not appeared, the condition of the bond has not 
been complied with. Here then after a great lapſe 
of time, one of the officers diſappears, another 
gets into a new form of ſwearing, for which he 
could not be indifted in eaſe it was falſe. He 
ſhould aſſert it poſitively, either he did it, or he 
did it not. But the length of time is ſuch that 


| the party may not anfwer : Lord Har fays,.the 


charge him. 


beſt memory may not laſt above ſeven years, and 


ſuch reſpect was paid to his opinion, that a rule 


has been conceived upon it in courts of juſtice. 
But who has been the occaſion of the delay: 
the party complained againſt. The queſtion there- 
fore is, independent of the contempt for extortion, 

upon what terms can we diſcharge this man? Be- 
fore the execution iflued, the leave of the Court 
was had for making the plaintiff's demand part of 
the execution; the coſts were alſo annexed, and 
it is not until a year afterwards, that he comes 
before the Court. We cannot poſſibly diſ- 
Let him fettle the amount as 
to the coſts, and the plaintiff's demand with 
intereſt, and then let him come before the*Court, 
for his puniſhment for the contempt. I feel 
the effect of this order; the man who lends his 
hand to the ſheriff's office muſt anſwer. for the 
abuſe. 5 


Boy, 
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Bovp, Fuſtice, concurred. . ' a te 1794. 
_ . Downss, Juſtice. Ryves and Haſlop appear to — 


have ated in concert during the conduct and RANRIN 
3 . . 1 * againſt 
anagement of the office, and the former having Kexxevr. 
kept back, the other muſt anſwer. - 


. CHAMBERLAIN, Juice. 7 


It is a contempt, that 
Ryves does not .appear. The only perſon who 
could anſwer the charge poſitively as to the warrant 
being directed to the bailiffs, was Ryves; it is a 
trick then to keep him back, and the bond is con- 
ditioned for his appearance, therefore I think the 
rule to be a right one. 3 ä 

. Motion refuſed. 


Exchequer. 


June 30th. 
Leſſee of CRA ILG againſt STACEy. | 


THOMAS WINDIS, being ſeized in fee of Tetrrordeviſed 
FH the lands In the pleadings mentioned, in the ventre ſa mere, 
year 1722, made his will, which after reciting ih female, his 


| , kg ; 5 8 ; eſtate in M to 
that his wife was then enſeent, proceeded as fol- heran her heirs 


lows; ©. leave aud bequeath to my faid child, for eyer; but if 

«06-2 8 . ; : ſhe ſtorld die 

"tf a female, my eſtate in MA. to ber and her before marriage 

** heirs for ever; but if ſhe ſhall die before mar- 3 

2 7 » . : ;  e 4 3 SB. and the heir 

' rage, in ſuch caſe I leave faid eſtate to my cher body, and 

* ſiſter Elizabeth Barrington, and the heirs of her in failute 8 

- ba 0 4 23 8 : 5 t ic 

body; and in failure cf them, to my couſin n pe F. 

c | a "IE E WII 

* Mary Hyde and the heirs of her body, and on ard the beirs,of 

| IRS | : her body, ard 

3 J . on failure of 

them to chis right heirs. The deviſe to M. H. was not veid in its creation, and as ſoou as 
the deviſe to E. B. took effect in poſſeſſion, that to A. H. becarne veſted in intereſt. 
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Leiſee of 
CRaig 


; againſt 
STACEY. 


CASES DETERMINED IN THE 


© failure of them to my right heirs.” —At the time 
of making this will, the teſtator had no iſſue; 
but the child of which his wife was then enfient 
proved to be a female; ſhe ſurvived her father, 
became ſeized of the eſtate, and died unmarried, 
Elizabeth Barrington died in the life time of the 
teſtator's daughter, leaving iſſue Fane and Su- 
ſannah, who after the death of the daughter, be- 
came ſeized and died, both without iſſue. Su. 
ſannab, who ſurvived her fiſter, died 1n the year 
1768. Mary Hyde died in 1755, leaving iſſue 
William, as heir at law to whom, the leſſer of the 
plaintiff claims the cſtate. 

At the trial of this cauſe before Mr. Barn 
SMITH, at the laſt aſſizes of Wexford, it was ob- 
jected by the counſel for the defendant, © that 
the deviſe to Mary [1yde was void in its creation 


© as being too remote.” The learned judge was 


of a different opinion, but reſerved the point for 
the opinion of the Court. 

As ſoon as Colles, of counſel for the defendant 
had ſtated the point to the Court, the Lord 
CufEr BARON aſked whether it was doubted to 
be eſtabliſhed law, that when an executory deviſe 
becomes veſted in poffeſſion, the limitations de- 
pending on it change their nature and become 
veſted remainders? H. Burrowes; of counfel ſor the 
Plaintiff anſwered that the authorities in Frarne 
on Exec. Dev. 418, 419: were deciſive on that 
point. The cafe of Doe ex dem. Fonnereau v. Fon. 
nereww, Doug. 409. was alſo mentioned, where 
Lord Maxs#1ELD recognizes the principle. 

Fletcher, Saurin, Colles, A. Moore; and J. Moore, 
for the defendant. The queſtion is, whether the 


remainder limited to Mary Hyde, be a valid li- 


mitation, either as an executory deviſe, of a veſted 
remainder: the firft deviſe in the will is to the 
teſtator's child and her heirs, and theFefore if the 
teſtator attempted to make any further limitation, 


rt muſt take effect, if at t all, as an executory de- 
viſe 


KING'S COURTS, DUBLIN. 


viſe—then this limitation to Mary Hyde is bad 
as an >executory deviſe, as being too remote; as 
it might by poſſibility, (and in this caſe actually 


did) not take effect within the time the law al- 
lows; the firſt limitation is to the teſtator's daughter 
and her heirs; next to Elizabeth Barrington; this 


Vas a good executory deviſe, becauſe their lives 
were Concurrent ; then the queſtion is, did 21 
years paſs between the death of Elizabeth Barrington 
and the time when the deviſe to Mary Hyde is ſaid 
to have veſted? and it is plain from the caſe that 
a much longer time did elapſe : this deviſe is alſo 
too remote, as being limited after a general failure 
of the iſſue of Elizabeth Barrington. 1 Term Rep. 
143. Dougl. 508. Fonnereau v. Fonnereau ; and it 
cannot be ſaid, that theſe deviſes to E. Barrington 
and Mary Hyde make but one executory deviſe; 
they are different in their nature, in the time of 
their commencement, and in their objects; the de- 
viſe to Mary Hyde muſt have had ſome denomination, 
at the time of it's creation; if any thing, it was an 
executory deviſe, and therefore void as being too 
remote; the deviſe which precedes that to Mary 


Hyde, is to E. Barrington, in tail; now an 
executory deviſe cannot be barred by the perſon 


having the next preceding eſtate; Cro. Jac. 592; 
If then you conſtrue the deviſe to Mary Hyde to be 
an executory deviſe, the eſtate which precedes it 
is a monſter in our law, an eſtate-tail incapable of 
being barred. It is true, there are caſes where an 
executory deviſe may by ſubſequent events, become 
a veſted remainder; as, where the firſt executory 
deviſe becomes veſted in - poſſeſſion, the others 
become veſted in intereſt ; but that could not be 
the caſe here ; becauſe the firſt obſtacle, the giving 


the fee in the firſt inſtance, will ever prevent this 


from becoming a remainder. In the caſes of S/e- 
phens v. Stephens, and Hopkins v. Hopkins,* there is no 


+ Cited in Frarne Eck. Dev. 41% 479. 
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| Leilee of 
CRAIG 


againſt 
ST Ack v. 


4th Fuly. 


CASES DETERMINED IN THE 


previous limitation of the entire fee; nor in 2 | 
nereau v. Fonnereau. 
YELVERTON, Chief Baron. Nor perhaps in the 


preſent caſe; I take the teſtator to mean thus; 


J deviſe to my daughter, and if ſhe lives to be 


* married ſhe ſhall have the fee;”—or, take it 
another way; © I give my eſtate \ to my daughter 


and her heirs for ever, that is, if ſhe lives and 


© has heirs, to wit, heirs of her body; but if ſhe 
dies without heirs of her body, then l mean not 
that her heirs ſhall take, but my own. —I de. 
viſe my eſtate to A. my eldeſt ſon, and his heirs, 


and if he die without heirs, then to B. my ſecond 


| ſon; this is an eſtate tail, notwithſtanding the ge- 
nerality of the words; for A. could not die 


without heirs, living B. So, in the preſent caſe, 
the firſt deviſe is not to the heirs general of his 
daughter, for if it were, there would be no neceſ- 
fity of the deviſe to Elizabeth Barrington, ſhe being 
the next heir—the words, „if ſhe. ſhall die before 
marriage, ſhew that the teſtator | meant to give 
her an eſtate tail. 

On this day, the Lcrd Carey Bakon, without 
hearing the counſel further, delivered the 
opinion of the Court. We are all clear in 


Favour of the plaintiff i in this caſe, although I own 


I was ſtaggered in my opinion during the argu- 
ment; but in Fearne on Executory Deviſes, pages 
418, 419, (referred to by the counfel for the 
plaintiff, I find this poſition, * that when once 
* an executory deviſe' takes effect in poſſeſſion, 
the limitations depending on it change their 
© nature, and become either veſted or contingent 

remainders.“ Now, that being eftabliſhed, 
. is an end of argument in the cafe; for though 
we ſhould conſider the preceding deviſe to be an 
executory deviſe, of which however I am not fo 
fure, = even ſo, from the moment it took effec; 


in on cthon in the 8 of Elizabeth Barring- 


ien, 


| ton, the limitation over to Mary Hyde became veſted. 1 
in intareſt, and of courſe the leſſor of the plaintiff 


has made out a a good title. b Leflee of 
" CRarg: 

Poſtea to the plaintiff. ef 
STACEY. 


HicoINs again/t M*CLENAGHAN, 


EMURRER to a declaration upon a bill of The omiſſion of 
uo MINUS in a 
exchange, becauſe the quo minus clauſe at the 9mm, 
concluſion is omitted. not vitiate. 


Lord Chief Baron, — That is a great objection to 
be ſure! 


Demurrer overruled. 
| Noleſton for the demurrer. 
"THE Recorder againſt it. 


» 


\ 


King's Bench. 


THOMPSON gg Ls 


HIS was an action for goods fold and de- wheee the 
livered, tried at Armagh, ſpring aſſizes, 1793, charge of a 


judge in point 
. 5 CAI DBECk, aſſociate judge of that Cir- of law does not 


Quit. The declaration contained alſo the uſual <omprebend the 
whole caſe; a 


F il der that charge 
pr 1792, wrote a letter to the plaintiff "1 m_ will be ſet afide. 


by 


KING'S COURTS,' DUBLIN. 259 


money counts. Mr. M' Cartney on the 20th of Verdict had un- 
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Tao M PSON. 
in 


aga 
KENNEDY. 


CASES DETERMINED IN THE 


lows —*© Dear fir, the bearer, Mr. Kennedy, a few 
days ago gave me 100ʃ. to procure bills for him, 
which I haye been diſappointed of, and being in 
a hurry, requeſted I would ſpeak to you, to let 
him have what he wants, and I will remit you the 


amount in a ſhort time. If you have not the 


goods, you will oblige me to pafs your word elſe. 
where.” Anather letter from Haydon was read, 


ſtating that the bearer Kennedy, gave MFC. 1001, 


to procure bills, which he was diſappointed of ; 
* but be that as it will, Kennedy is good for double 
the amount.” | | | „5 

The defendant choſe a quantity of flax: ſeed, 
which he wiſhed to have; a bill of parcels was 
made out, amounting to 1027. 1s. in which the 
tranſaction was thus ftated : © Bought of 
Thompſon ſo many hogſheads of flax-ſeed; received 
by M*Cartney's order 100. and 21. 1s. caſh,” which 
was paid by the defendant who ſigned a receipt 
for the goods. — pits 

It appeared that the plaintiff upon reading the 
letter ſaid it would do, and the defendant might 
have the ſeed : after it was choſen and the receipt 
ſigned, the plaintiff defired the defendant to make 
M*Cartney ſend the bill ſoon. M*Cartney became 


a bankrupt, and this action was brought to re- 


cover the 100. from the defendant. - The judge 


told the jury, that if they believed the goods were 
fold upon the credit of the defendant, they ſhould 
find for the plaintiff; but if they were ſold upon 
AM<Cartney's credit, and that the plaintiff accepted 
of the letter in payment, they ſhould find. for the 


_ defendant which they did. 


Squrin, fox the plaintiff moved to ſet aſide the 
verdict. The defendant in this caſe choſe the 
quantity of flax-ſeed he wiſhed to have, and it 
was actually fold and delivered to him by the 


plaintiff. A contract aroſe between the plaintiff 


and defendant in point of law, which could not be 
PS gen ey diſcharged 


''KING's- COURTS, DUBLIN, 


diſcharged but by a poſitive undertaking of ano- 
ther perſon, which was not proved. But ſuppoſing 
there was a collateral undertaking, it was of a very 
particular kind; the undertaking is not to pay the 
plaintiff, but to remit bills of a particular form, 
for which bills he had got the money; but this was 


255 


1794. 


Thoupson 


KENNEDY; - 


not done. - Suppoſe M*Cartney had ſent bills, and 


they turned out bad, would that diſcharge the de- 
fendant from the original contract. If a bill of 
exchange be actually handed over for a debt, unleſs 
there be a ſpecial contract that it ſhall be taken as 
payment, it ſhall never be conſidered as a diſcharge 
of a pre-exiſting debt, and upon that principle, the 


clauſe in the ſtatute of Anne was introduced. 
The judge ought to have told the jury, that the 
plaintiff and defendant contrated for goods, and 


if the jury believed that the bills were not ſent, or 


if fent were not paid, and the plaintiff was con- 


tented with the contract, and expreſsly diſcharged 
the defendant, the jury could have no doubt. But 
the fact was, that the plaintiff did nothing more 
than believe the repreſentation of M Cartney. 
There was: no poſitive evidence, that the plaintiff 
received part of the money; but ſuppofe there 
was, it was for the jury to confider, whether it 
was part of the contract. The defendant came in 
a great hurry for the goods; he came with his own 
credit, and the reeommendation of others. 


Blackburne. and Dunn, for the defendant.—The 


elear meaning of the contract was this :—the letter 
of M*Cartney procured credit with the plaintiff, 
and if it be eſtabliſhed, that a man bringing the 
letter of another to procure goods, ſhall be himfelf 
liable to an action for thoſe goods, there will be 
an end of commercial dealing. What is the 
meaning of the parties? Kennedy has no money; 
but he has credit with M*Cartney to a certain 
amount; he purchaſes beyond the amount, and 
the plaintiff makes him pay the difference. As far 
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CASES DETERMINED IN THE 


as the 100. went, it was the bare delivery of ſo 
much | ſeed upon the credit of M*Cartney—un 


uomo conſtat, that there would have been any dealing at 


againſt 
KSNNEDY. 


all, but for the intervention of a third perſon; 
the bill of parcels clearly demonſtrates to whom 
the credit was given, and 1t 1s material to obſerve, 
that M Cartney continued ſolvent fix weeks after 
the tranſaction, and the defendant was never re. 
ſorted to until. M*Cartney failed. 

Lord CLonmELL, Chief Fuſtice. In thi caſe, 
we are agreed as to the rule; I ſhall juſt mention 


a few of the reaſons. It appears that Kennedy 


wanted ſome flax-ſeed from Thompſon, and I take it 


ſtrongeſt for the defendant, in ſuppoſing they were 


ſtrangers. Now ſuppoſe there was no letter at all 
in the caſe, -it would not follow, that becauſe they 


| were ſtrangers, Thompſon would not give credit to 


Kennedy. Thampſon has parted with the goods to 
Kennedy, and if there be nothing in the letters 
taking away the credit, the juſtice of the caſe is, 
that Kennedy ſhould pay the plaintiff. —I'do not. go 
into what may appear upon another trial, but ou 
opinion is, that this caſe ſhould be conſidered 
again.—W hat is the firſt ſtep ?—being a ſtranger, 
he introduces himſelf by a letter from M*Cartney, 
who informs the plaintiff of a tranſaction reſpecting 
his getting ſecurity to a certain amount, and he 
promiſes to get—what?—a bill of Hyre and Co.— 
Take that in the abſtract light of a promiſe by 
Ni Cartney, what is it — I know Kennedy, 1 
* have got his money, I have purchaſed a bull for 
28 it, and when I get the bill, I will ſend it to 
* you.''—Put he does not truft to that, for there 
is another letter from Haydon, which ſhews, that 
M*Cartney thought he was not of himſelf good 
ſecurity.—Now what ſays that letter? © I know 
Kennedy, he is good for double the amount. 
Theſe letters are handed over to Thompſon, this 
is a joint ſecurity of three.— There is ſomething 


ſlated, which does not appear in the report, and 
therefore 
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thereſore I do not go into it. The Judge in his 1594. 
charge does not ſtate, that he put 7 queſtion | 
| to the jury upon the joint credit, nor did he ſtate Twomesan 
any thing of the ſecond letter, and he ſpeaks of Krzadex. 
the unconditional - receipt (which ſhould not have 
been ſo left to the jury) whether it was fo, or not. 
Does this charge embrace the whole caſe ?— 
certainly does not: that is the ground of my opi- 
nion, and therefore if the charge does not go to 
the whole of the caſe, the jury had not the whole 
before them; they were to conſider upon whole 
credit the goods were fold ; whether upon the de- 
fendant's alone, or of M'Cariney's alone, or 
Haydon's alone, or any two, or all three jointly, 1 
and upon that ground, I think it ſhould go to a 
new trial, and that the coſts ſhould abide the 
event. | e 3 a 
 Bovyp, Downzs, and CHAMBERLAIN, Fu/tices, 
concurred, | | 


Rule abſolute. 


Blackburne ſaid the defendant had been in no 
default, and therefore was intitled to coſts; the 
ry ſolicits a favour, and if he obtain it, he 
ould pay coſts. | 
Lord CLONMELL. I had a ſtrong impreſſion upon 
my mind that way once; but I changed my opi- 
nion fince my brother DowNes came into this 
Court, upon a conſideration of all the caſes, | 
Where the Judge is miſtaken, neither of the par- Where = ver: 


3 | di is ſet aſide 
ties is in default (6). | | antbiconnt oth 
- "I „ miſtake by the judge, neither party pays coſts. 


5 The caſe alluded to was Butler v. Butler, B. R. Eaſſer 
1792. It was an a&gn of replevin, and there had been a verdict 
for the avowant, which verdict was ſet aſide, on account of a 
miſtake of the learned Judge who tried the cauſe upon a point of 
evidence, Lord CLONMELL was of opinion, that the verdict 
ſhould be ſer-afide upon the uſual terms, with coſts paid by the 
perſon. wo applies, as the purcliaſe of the favour.---Downes, J. 
was of opinion, that the verdict ought to be ſet aſide without 
ihe party applying paying any colts, The verdict in favour of the 

„ | 7 avowant 


=] 7. CASES DETERMINED IN THE 


1794. avowant was wrong; it ſhould have been for the plaintiff; but the 
Judge having directed the verdict againſt the plaintiff, he ſhould 

Tx not pay colts for ſetting aſide that verdict, which ought not to 
none have been had; nor ſhould the party having the verdict be per. 


.. mitted to retain an advantage thus gained. 


The caſe ſtood over, upon this point, was ſpoken to by counſel, 
and in the following term, the Court determined that the verdi& 
ſhould be ſer aſide without coſts. Vid. 1 Term Rep. 18. 2 Bl. Rep, 
698. & Leſſee of Rowe v. Ld. Mountgarret, B. R. T. 1791. i 
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June | 30th: 5 


Hinnan DOwIING againſt EDwarD Coxs TABLE. 1794. 


AH EIs was an action on the cafe in the nature In order to 

1 of a writ of deceit; and the plaintiff in her ion againft à 
declaration ſtated, That whereas the ſaid E. C. man for de- 

© maliciouſly, wickedly, and baſely intending to man under 0c 
te deceive and injure the Taid Hannah, and to lour of a pre- 
© ſeduce; debauch, and ruin under the colour, and — . 
i by means of a pretended marriage, heretofore to pear to the N 


„wit, on &c. at. &c. did falſly, inſidiouſſy, and Court that the 


. = - * n ſti f 
* deceitfully ſolicit the ſaid Hannah to marry and marriage or no 
„take him the faid E. C. to huſband, and aſter- prize has 
. wards, on &c. at &c. prevailed on the ſaid H. by tbe eccleſi- 


tc * : her © | a:tical court — 
to marry and take him the ſaid E C. to huſband, . 


* 
La) 


* preſence and company of a certain perſon, to mzintainable in 
the ſaid H. then and as yet unknown, and then 3 
* and there injuriouſly, and inſidiouſiy, falfly, bad appeared! 
* and deceitfully afferted and affirmed, pretended, 
* and repreſented to the ſaid H. that the perſon 
* to whom he fo introduced and brought her, 
* was.a clergyman, qualified and competent by the: 
* laws of this realm, to marry him the ſaid E. to the 
* ſaid H. by means of which faid injurious, 
© falfe, inſidious, and deceitful ſolicitations; affir- 
* mations, and pretences, the ſaid E. did then and 
* there wrongfully induce and procure the Sees 
| H. to 


— — IAC Is - — — - 


and then and there brought the ſaid H. into the tc aQion was 


- = — 
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_ againſt 
CONSTABLE, 


AES DETERMINED IN THE 


* H. to permit and ſuffer the ſaid perſon, who 
© the ſaid E. had repreſented to be ſuch clergyman 
as aforeſaid, to marry her the ſaid H. to the 
© ſaid E. and the ſaid H. in fac faith, that the 
ec ſaid perſon, whom the ſaid E. had repreſented 
* to be ſuch clergyman as aforeſaid, did then and 
* there aſſume and take upon himſelf to celebrate; 
© and afterwards to wit, &c. did celebrate a pre- 
© tended marriage between the ſaid E. and the 


K ſaid H. and the ſaid H. further ſays, that ſhe 


* confiding in and relying on the ſaid affirmations 
* and aſſertions of the ſaid E. and believing the 


* ſaid pretended marriage to be good and valid by 


* the laws of the realm, did live and cohabit with 
< the ſaid E. for a long ſpace of time, to wit, for 


© the ſpace of two months, to wit, at &c: whereas 


in fact and in truth, the perſon whom the ſaid E. 
* had ſo repreſented, and pretended to be ſuch 
* clergyman as aforeſaid, was not at any of the 
© ſeveral times aforeſaid, a clergyman qualified or 
«competent, by the laws of this realm, to marry the 
« ſaid E: to the ſaid H. and the faid E. at the ſaid 
„ ſeveral times aforeſaid, well knew the ſame, 
* and the ſaid H. at the ſaid ſeveral times was en- 
t tirely ignorant thereof, until afterwards, to wit, 
* on Ke. the ſaid E. C. for the firſt time informed 
* her thereof, and then; and there, and therefore, 
“ departed from her, and hath ever fince left her 


_ © deſerted and abandoned, to wit, at &c. And 


the ſaid Hannah avers, that at the ſeveral times 


* aforeſaid, the ſaid E. C. had attained his full age 
* of 21 years, and that the ſaid H. had alſo at- 


© rained her full age of 21 years, to wit, at &c. 


(There was a ſecond count which differed from 
the firſt, only in averring, that the perſon who 
performed the ceremony, was not à clergyman.) 
* By reaſon of which premiſes, the ſaid H. bath 
deen baſely and injuriouſly impoſed; on and 
* deceived, and hath been prevented from en- 
* tering into ſeveral beneficial engagements, and 

. “185 
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« Kc. to her damage of 1000/7. &. 

The defendant pleaded the general iſſue. _ 

The cauſe was ſet down for trial at the fittings 
at ni prius, before the Lord CHIET BARON; 
but his lordſhip, on hearing the pleadings 
| ſtated, immediately nonſuited the plaintiff, on 
the ground of its being an action without pre- 
cedent, and the git of which was a queſtion of 
matriage Or no marriage, and therefore triable 
properly in the eccleſiaſtical courts ; and alſo, that 
the fraud charged, was not- of that: nature, that 
buman prudence could not prevent, and therefore 
was not the ſubject of an action 
A conditional rule having been obtained to ſet 
aſide the non-ſuit, P. Burromes and H. Moore argued 
in ſupport of the rule. The plaintiff comes before 
the Court under favourable citcumſtances ; ſhe filed 
a declaration; a plea of not guilty was put in, a 
vemre iſſued; the jury was called, the plaintiff at- 
tended with her witneſſes; the pleadings were 
ſtated to the Court. When the learned judge 
without hearing any of the facts of the cafe, non- 
ſuited the plaintiff; in this fituation, the -nen-ſuir 
ought not to ſtand, even if the declaration could 


k jg ruined in her character and former good name 


not be ſupported; in ſuch a caſe the judge ought 


to have left the fact to the jury, and let the de- 
fendant have recourſe to his arreſt of judgment, by 
which an opportunity would be given to the parties 
to reſort to an higher Court. But if the Court ſhalt 
be of opinton that it is competent to a judge at 


nifi prius, to decide what is properly the object of 
a motion in arreſt of judgment, then this caſe may 


be argued as if it had gone to the jury, and that 
the plaintiff had proved as hard a caſe of fraud 
as ever. exiſted; and -in ſuch a caſe as this,. the 
Court will not be aſtute in finding out grounds to 
_ ſupport this non-ſuit taken, as it was, in fo unuſual 
a manner. Is VF 
ö (Trrvrxrerz 
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(TrIVERTox, Chief Baron. Suppoſe I had ſuf: 

fered the caſe to go on to trial; the firſt thing I 

laintiff prove was that fe 
was not a wife; elſe ſhe could not ſue at all: ; and 
how could 1 try that queſtion ?) 

'The ſtatute 19 Geo. 2. c. 13. takes ai queſtivn 
out of the cognizante of the eccleſiaſtical counts; 
it enacts, (/et7. 1.) © that every marriage that ſhall 
** be celebrated after the firſt day of May, 1746, 
* between a papiſt and any perſon who hath been 
* of hath profeſſed him or herſelf to be a pro- 
e teſtant, at any time within twelve months before 
* ſuch celebration of marriage, or between two 
** proteſtants if celebrated by a popiſh prieſt ſhall 
< be abſolutely null and void; without any proceſs 
“ judgment or ſen ence , lau whatſoever.” And 
this ſtatute is not repealed, except fo far as to 
make niarriages good when performed by” a pro- 
teſtant clergyman. 

(SMITH, Baron. That ſtatute does not apply; 
to bring this caſe within it, you muſt ſhew that 
the perſon performing. the Err was a Romiſy 
prieſt.) 

The plaintiff, if ſhe had any cauſe of action, 
(and that ſhe had not, will hardly be contended,) 
has not miſtaken her remedy. Bull. N. P. 30: 


0& 


Action on the caſe in nature of a writ of deceit 


lies wherever a petſon has by a falſe affirmation 


or othetwiſe, impoſed on another. to his damage 


* who has placed a reaſonable confidence in him.” 
1 Com. Dig. 230. Action on the caſe for Deceit. A. 1. 
An action upon the caſe for deceit lies, where 2 

man does any deceit to the damage of another.” 
Paſley v. Freeman. 3 Term Fep. 51 —Here this 
= is fully eſtabliſhed, that wherever a man 
wW miſrepreſentation does any injury to another, 
is action lies; —AsHRHUAST, J. ſays, „ any lie 
* with intent to deceive and-defraud is the ſub- 
<« ject of an action;“ and Lord KEN VON, © if the 
* he be attended with a damage, it then * 
cc t 2 


Fg 


the ſubject of an action. 1 Ro. Abr. 106. Bulſt. 1194, 

95. As to the fraud in this caſe being ſuch an one 

as human prudence might have prevented, this DowLixe 

is a ſtronger . caſe than many in the books =? g. 

where this action has been held maintainable. 155 

Fitzh. N. B. 217. Salt. 211. 2 Ko. Rep. 5. 

1 Com. Dig. 237, Action on the caſe for a deceit, 

A. 11, It was objected alſo that this was a 

novel caſe; as to that, fee the words of AsHauksT, 

J. in the caſe of Paſiey and Freeman already cited. 

„ Where caſes are new in their principle, then I 

* admit that it is neceſſary to have recourſe to le- 

« giſlative interpoſitioa in order to remedy the 

“ grievance ; but where the caſe is only new in 

* the inſtance, and the only queſtion is upon the 

e application of a principle recognized in the law 

to ſuch new caſe, it will be juſt as competent to 

Courts of : Juſtice to apply the principle to any 

« caſe which may ariſe two centuries hence, as it 

5 was two centuries ago 
YELVERTON, Chief Baron.—Let me aſk you, did 

you ever know an action brought under theſe cir- 

cumſtances, till the party had obtained a ſentence - 

in the Eccleſiaſtical Court acting upon the mar- 

riage? If not, the cauſa fine gud non in this caſe is 

wanting; for if there was a marriage between 

theſe parties, the plaintiff has no action; and if 

there was no marriage, ſne ought to have com- 

menced a ſuit of jactitation of marriage, or elſe 

the defendant might come in and ſay, She is my 

* wife,” and how would you deny it? The non- 

ſuit does not bar you; it only ſays that not having 

reſorted to the proper Court firſt, you are not 

now entitled to maintain this action: I'do not wiſh 

to be underſtood to give any opinion whether an 

action ſuch as this could be maintained even if the 

Eccleſiaſtical Court had ated upon the marriage; 

but the plaintiff's proper courſe is to inſtitute a 

ſuit of jaQitation of marriage, where, if there be 

no marriage, the Judge will impoſe filence on the 

| -'F defendant, 
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1794. defendant, and he cannot then come in and fay 

ſhe is his wife; or ſhe may inſtitute a ſuit for con- 

DowLixG jugal rights, and if there be a marriage, then ſhe 
will be reſtored to her rights; if not, perhaps this 
action will be well brought. . This lady may be 
married in fact, though ſhe thinks not; nay, the 
might have firſt recovered damages in this action, 
and afterwards have eſtabliſhed her marriage. 

But it is not every lie, or every cheat, that will 

I remember a caſe of a Mr. 
Higgins, who impoſed on a young lady, a Miſs 
Archer, by pretending himſelf to be related to ſome 
great family, and that he had been caſt off by his 
friends for changing his religion; they were mar: 
piſh prieſt ; ſhe afterwards indicted 
ecorder's Court for the cheat, but the 
judgment was arreſted by Sir Samuel Bradſtreet, who 
thought it not ſuch a cheat as could maintain the 
indictment. „ 
Curran, Guinneſs, and Ormſby for the defendant, 
ſtated that they had no objection to conſent to ſet 
aſide the nonſuit, provided the attorney for the 
plaintiff would undertake to pay the coſts of ihe 
trial, if there ſhould be a verdict againſt his client; 
ſhe being, as they ſuggeſted, in poor circumſtances, 
e coſts in caſe of her being de- 


CONSTABLE. 


maintain an action. 


ried by a 
him in the 


and unable to pay th 


is a fair propoſal, and 
ſeemed diſpoſed to let the plaintiff make another 
attempt, as they ſaid they thought this a caſe full 
of difficulties; but, the plaintiffs attorney de- 
ſecurity for the coſts, the 


The Court thought th 


clining to become 


Diſcharged the rule. 


Chancery. 
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June Zoth, 1794. 


Hi L 1 againſt K Ex ILL v. 1794. 


H E plaintiff brought his bill to compel the 4 ws B. join 
defendant to aſſign to him a bond, upon in enecuting a 
3's £* 3.21 7 ; ' bond and Wär- 
Which judgment had been entered. He ſtated, rant to C. who 
that William Blanc having borrowed a ſum of money cutcred judg- 
| | 4 


from the defendant, prevailed upon the plaintiff to and iſſued ex- 

join him in a bond to the defendant ; which bond ym nes. van 

was accordingly executed, and ſeparate judgments merely « urety 

| were afterwards entered by virtue of a warrant filed a bill to 
of attorney for that purpoſe. The defendant — — 

aſterwards ſued” out execution againſt the plaintiff upon payment 

alone, and refuſed to aſſign the bond and judg- f n . 

ment, upon being tendered the amount of the debt creed. 

„ ; 

The defendant in her anſwer inſiſted, that the 

money was lent to the plaintiff himſelf and not to 

Blanc, who joined in the bond at the plaintiff 's 

requeſt, and merely as ſurety; and ſhe offered to 

enter fatisfaction upon the judgments when paid 


her demand. | 

Witneſſes were examined, and there was con- 
tradictory ſwearing as to the perſon, who was the 

real debtor.— The cauſe came on to be heard in 

Trin. 1793. when /. Smith, and *Ejpinaſſe con- 

tended that the plaintiff was entitled to a decree ; 

but if the Court had any doubt upon the evi- 

[ 5 1 2 dence, 
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dence, an iſſue might be directed to aſcertain the 
fact. | LT 

The Recorder (George, Whiteſtone, Purrowves, 
and Ridgeway, for the defendant, argued that the 
bill ought to be diſmiſſed, for 1ft. it ſufficiently 
appeared, that the money was lent to the plaintiff 
himſelf, and if he handed 1t over to Blanc, it was 
a colluſion between them, and aſſigning the judg, 
ment to the plaintiff would enable him to defec 
ſubſequent ſecurities taken by the defendant from 
Blanc, who has been a long time indebted. to the 
defendant for other ſums, and lately executed 
ſecurities for the amount.—But 3 Blanc the 
real debtor, and the plaintiff but a ſurety, the 


bill ought to be diſmiſſed upon the authority of 


2 Fern. 579. This being a legal benefit, equity 
will not deprive the defendant of it. -A ſurety 


has no right to have the bond aſſigned to him, 


on paying the money; and if he tenders the money 
on that condition, which the obligee refuſes, and 


brings an action, and the ſurety brings bill, ſurety 


ſhall pay coſts. Gamble v. Stone. 1 V/. 339. The 
Court will not order an obligee to aſſign a bond 
to the ſurety on payment, for the principal co- 
obligor might then plead payment on an action in 
the name of the obligee. Weoffington v. Sparks, 2 
Lef. 569. 7 85 e 

Lord CHANCELLOR thought the conduct of the 
defendant was not entitled to favour in a Court 
of equity; her object in preventing the judgment 
ſtanding out in the hands of the plaintiff againſt 


Blanc, was an apprehenſion that it might defeat 


ſecurities which. ſhe bad taken from Blanc, ſubſe- 
quent to the judgment, the confideration for which 


| ſecurities appeared from the evidence to be com- 


poſed of old debts, with arrears of intereſt con- 
ſolidated together, and made to bear intereſt — 
thoſe ſecurities therefore going to eſtabliſh. a claim 
of compound intereſt, were not to be preferred, 


and the circumſtances of Blanc might be an addi- 


tional 


- 


KING'S COURTS,” DUBLIN: ' - 


tional reaſon with the defendant for reſorting to 
the plaintiff. But as there was contraditory evi- 
dence reſpecting the fact, who was the real debtor, 
it was neceſſary to have that aſcertained by a jury. 


The caſes cited related merely to bonds, and did not 


apply to the caſe of judgments. 
An iſſue was directed to try to which of the 


two perſons, Hi or Blanc, the money was really 


lent by the defendant ; it was accordingly tried at 
the laſt aſſizes for Maryborough, Werne the 3 Jury found 
for the plaintiff. 

Upon this finding, the ca came now upon a 
final hearing, when *E/pinaſſe and A. Mcore prayed 2 
a decree for the plaintiff. 

Sankey for the defendant, contended that not- 


withſtanding the verdict, the plaintiff was not en- 
titled to a decree ; he went over the caſes formerly 


cited, and added, that there was an evident col- 


luſion between the plaintiff and Blanc to the in- 
jury of the defendant; for otherwiſe the aſſignment 


of the judgment would not ſerve the plaintiff, for 
being a joint ſecurity with Blanc, a payment by one 


was a diſcharge of both, and might be ſo pleaded by 


Blanc. Equity therefore ought not to aſſiſt this 


colluſion, nor deprive a bond fide creditor of a m__ 


right. 
ye Calan: The caſes now cited were 
mentioned upon the former hearing ; they go to 


1794 


HIL I. 
ain 


KELLY, 


bonds merely. Let the defendant aſſign this judg- 


ment, and let the plaintiff have his coſts incurred. 


Decree for the plaintiff. 
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Exchequer, 


* July all, 1794. 


1794. Dov TE againſt GRIERSON. 
ere. who \ HIS was an action of trover, which had been 
given goods 2 2 | 
toanother, as an tried before the Lord CHIET BARON, at the 


ztonement or fittings in this Court. The plaintiff had ſerved the 
frauded him, defendant in the capacity of ſhop-keeper, and 
thallnot recover had defrauded him of ſeveral ſums by not mak- 
thoſe goods in ing due entries of the goods fold ; the defend - 
rover. ant, ſuſpedting this, procured a perſon to come 
to the ſhop and buy and pay for a ſmall quantity 

of goods, and upon inquiry fome days after, 

found that there had been no entry made of the 

ſale: he then charged the plaintiff with- the 

crime, threatened to proſecute him, and ſent for 

a police conſtable ; the plaintiff at firſt denied 

K, but afterwards threw himſelf on his knees, 
acknowledged his guilt, and immediately drew 

up a ſchedule of his effects, with an authority 

for the defendant to go to his lodgings and take 

poſſeſſion of them; the defendant did ſo, the 

conſtable was diſmiſſed and the plaintiff diſ- 
charged; and this action was brought to recover 

theſe goods: it was alſo in evidence that theſe 

goods were not all acquired by his fraudulent 
practices. Upon theſe circumſtances, the learned 

Judge charged the jury, that if they thought the 

plaiatiff had transferred this property _— , 

ſenſe 
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ſenſe of guilt and to make atonement for it, that 1594. 
they ſhould find a verdict for the defendant - 
but if they thought, that he had done it through Doyun 
dread of proſecution, though innocent of the 
charge, the verdi& ought to be for the plaintiff 
The jury found à verdict for the defendant. -- 
Curran, for the plaintiff, now moved to ſet aſide i 
the verdict.— I. The jury were not warranted from | | 
the evidence-to find that the man's guilt was the 
mbtive of his giving up the goods; there was no | 
evidence of it, but the bare belief of a witneſs; . i 
the man's behaviour ſhews directly the contrary ; | i 
ſo far was he from having any intention of making ! 
reparation, that he was, at the very moment of his 9 
tletection, labouring to add to his guilt.— 2. The = 
juty was dire ed to try an iſſue of the guilt or in · 
nocence of the party, an iſſue triable before a 
criminal juriſdictioo e. 
 YeuveRTON, Ch. Baron. — That does not fol- 
low : do you not remember a caſe where 4 man 
brought an action againſt another for charging him 
with an unnatural crime; he juſtified and proved 
the fact? — There was another caſe before me; an 
action brought againſt a maſter who had charged 
his ſervant with robbing him; he juſtified, and 
proved that the goods were found in his trunk, 
Garran, —In thoſe cafes, the iſſue was put on 
the record, and direct; but here, an iſſue was 
ſent up, totally different from that on the record : 
here, a collateral iſſue is ſent up to be decided by 
the jury, previous to any finding on the main point 
in iſſue. „„ ay gf 
SMITH, Baron, —If the plaintiff had given up 
the goods voluntarily, and without the influence of 
terror, could he have maintained this action? 
Curran.—No, | yer . BE 
SMITH, Baron. — Then was it not a fit queſtion 
for the jury whether he did do it through fear? 
YELveRTON, Chief Baron. —I have ; conferred 
with my brethren, and we are” all of opinion that 
.1t 


Grizn5on, 


294 


eb r+ 
Gan 5 


before. —T think it unneceſſary 
time with this caſe; 1 FRI YE be aſhamed if I were 
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It is impoſſible to diſtürb this verdict, Und! we 


think it a diſgrace to juſtice*that ſo much time 


ſhould be employed in a caſe of this kind: the 
queſtion was left to the jury: on this ground; If 2 
man, through a ſenſe of guilt, transferred his 
goods as an atonement, whether he. ſhould be al- 
lowed to recover them back by an action at lay; 
then the jury has ſaid, that it was through a ſenf 
of guilt that he did it; they had evidence to war. 
rant this finding; for his guilt. was proved; he 
was detected; he even confeſſed i it, and offered to 


make the only reparation' in his power; that' was 


ſufficient evidence : but take it another way; ſup. 
poſe that this was an agreement between the plain. 
tiff and defendant to compound a felony, and that 
the terms were, that the plaintiff+ſhould transfer 
goods to the defendant—would: a Court of law ever 
ſuffer him to recover them back ? Suppofe he had 
given money to the defendant inſtead of goods, 
and! that he forebore to proſecute him. would an 


action for money had and received lier for the mo · 
ney fo paid? Why then, this: caſe differs in no- 


thing, but that goods were given inſtead of money, 


to induce the defendant to abandon a proſecution, 


which he appeared to have had in contemplation 
to take up more 


to ſay, that ſuch a verdict as this ſhould be ſet 


aſide; for what would I ſay? that a man who 


gave up goods as an atonement for a crime, ought 
to get them back * by the aſſiſtance of the 


law. FI 
"77 — refuſed with coſts, 
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wh Jah, 1796 
Leflee of WaLrkes and another againſt Wir- 


LIA MSON. | . 5 
1794. 


| JECTMENT for non-payment of rent tried at A patty cannot 
the Armagh ſpring aſſizes before Mr. Juſtice maintain an 

CrRook8HAaNR. The lands in queſtion were the Ks mr of 

eſtate of inheritance of the Cope family, who made rent, when the 
| 2 | WE 4 perſon taking 

a leaſe for three lives to one Sutton the only! gefence has re- 

ſurviving life in that leaſe is William James. —Sutton covered a judg- 

afligaed. his intereſt to Ford, who in 1770 made ;.9ment upon 

his will deviſing his intereſt in the lands to his wifeithe tile againſt 

during her viduity, and in caſe ſhe ſhould marry, fut tar zudg. 

he gave her an annuity payable: out of the lands, ment. though 

which upon ſuch event, he deviſed to his daughters, gerast 1. J bar 

Mary Walker and Elizabeth Milliamſon. In 1773, f. long as it 

the widow married John Spence, when the daughters fande. 

became ſeized. under the will. John Walker, the 

huſband of Mary, and William Milliamſon, the huſ- 

band of Elia aberb, in right of their reſpedtive wives, 

entered, and held the poſſeſſion jointly until the 

year. 175 — On the 1ſt February in that year, 

John Malter alone demiſed by indenture to IH om 

Iiliamſon a moiety of the lands at the rent of 

19/. 10s. 8d. annually; for the term Uf the furviving 

life in the leaſe: from Coe, John: Malter died in 

February 1182; and his wife dietꝭ in the beginning 


of 1793 the leſſors of the: plaintiff are the ſons 
* ä | of 
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of John and Mary Walker. © The learned judge, 
by conſent, ſaved the point, © whether, Joby 
Walker having granted his whole term, and there- 
by having no reverſion, his heir could maintain 
an ejectment for non-payment of rent?“ And 
ſubject to this point, a verdi& was found for the 
plaintiff, and the rent aſcertained at 130/. 155. 64, 

Blackburne and Saurin for the defendant. The 


rule of law with regard to eſtoppels has no opera- 


tion in this caſe. No doubt, a man may be bound 
to pay rent to a perſon who has no intereſt 1n the 
land; if a man accept a leaſe of his own land, 
he ſhall not controvert the title, but muſt pay 
the rent. The rule of not admitting a man to 
controvert an indenture is founded upon this plain 
reaſon, that a man muſt be intended to have meant 
to bind himſelf to ſuch a rent, otherwiſe.he would 


not have executed ſuch an indenture ; and it ope- 


rates by concluding the parties as their will; but 


when an intereſt paſſes from the party, there ſhall be 
no eſtoppel, Co. Lit. 45. a. John Walker, at the 
time of the indenture executed, had an intereſt 


in theſe lands, he was jointly ſeized with his wife; 
he had an intereſt during the coverture ; that 
intereſt paſſed by the indeiſture, and the argument 
now is, that it not only was an intereſt, but is ſtill 
ſubſiſting. If a party having the fee, or a defi- 
vative 1ntereſt, aſſigns his term under the at. 
Quia enplores, he is not conſidered in the relation 
of landlord and tenant, but as a rent-charger and 


allignee; and if he were obliged to plead, he 


muſt make a title from the original grant, and 
auleſs the ſtatutes for ejectment give a remedy in 
inch a caſe, the preſent plaintiff cannot recover. 
Theſe ſtatutes were enacted for the relief of 
landlcrds and lenants, and have never been ex- 
tended to rent-chargers. If a man has a clauſe of 
1e-entry, he may re-enter and bring an cjectment 
upon the title, but he cannot bring an cement 


the 


tor rent, becauſe he is not within the purview of 
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the ſtatutes giving that remedy ; the tenant is the 
tenant of him to whom the reverſion belongs, and 
who is entitled to fealty; but the rent-charger may 
diſtrain, or have an action of debt. 


ALT ST 
No recovery can be had under an eèjectment Wir Au- 


for non-payment of rent, unleſs there be ſome 
vritten contract entered into between the parties 
The ſtat of Ann. required a clauſe of re- entry. 
The 5 Geo. 2. extended the ejectment to leaſes 


for lives, years and all caſes where there was a 


written agreement. The 25 Geo. 2. to caſes where 
there was a writing to aſcertain 'the term and the 


ſam. It was contended that the leaſe of 1775. 


was a written contract, and could ſupport the 
5 N but that leaſe upon the death of John 
alker was abſolutely void, and could not be ſet 


up again. No partition was made, and defendant 
was intitled to the whole by ſurvivorſhip. If 


this had been an action of debt, or covenant, and 
the declaration ſtated this leaſe, the defendant 


could have pleaded, that the leaſe expired. Sup- 


poſe a leaſe made by tenant for life, and an action 
of debt brought by the remainder man, the de- 
fendant might plead, that the leaſe was expired. 
1 Term Rep. 86-95. Ludford v. Barker. Doug. 
50, Doe v. Butcher, and Wynne v. Humpbry cited 
in the notes. But independent of theſe ob- 


jections, the jury ought not to have found fo 


much rent in arrear, they ſhould not have gone 
farther back than three years. 5 

Dunn, J. Ball, and Mayne ſor the plaintiff. 
There was a good prima facie title in ejectment, 
and the objections made by the defendant are 


not admiſſible; he cannot controvert his leſſor's 
title. A leaſe made by huſband and wife is not 


void, but voidable only, and may be confirmed; 


it is good until avoided by entry of the wife. 


G. Lit. 46. b. 326. 4. Cro. Fac. 332. Jordan v. 
Mikes. Cro. Fac. 417. Smallman v. Agborrow.. 
Com. Dig. 569, 3 Bac. Abr. 455. But though 
EE U 2 the 
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the leale might be void againſt the wife, or any 
perſon claiming under, yet the - defendant is 
eſtopped from making that objection, by having 
executed the indenture and enjoyed under it. 
- Suppole debt were brought upon the leaſe, would 
the plea of nil habuit in tenementys be received 
from the. defendant? If not, it cannot be 4 
good defence in an ejectment for non-payment 
of. rent.” _ 35 „„ 
The objection that the leſſor parted with the 
reverſion is a ſpecial objection to the title and 
amounts to 2 plea of ni! habuit in tenementis. If 
the tenant will not be permitted to ſhew that 
his landlord has 20 title, why ſhall he he 
permitted to ſhew he has a defective title? 
It would be abſurd to ſay, that a want of reverſion . 
ſhall defeat the landlord, when a want of title 
could not. Reverſion and ejeament are no, way 
connected, nor is reverſion. effential to the right 
of ſupporting an ejectment under the ſtatutes, 
The remedy by, ejectment for non-payment: ef 
rent is given to all landlords, and /effors ;—if 
- there be a tenure, the perſon under whom it is 
held is landlord. A perſon ſeized in fee. ſimple, 
might make a feoffment in fee; the. feoffor would 
ſtill be landlord, though he had nothing in the 
fee; he would be entitled to the rent, as rent- 
ſervice ; if the feoſſment were only for life, or 
years, the feoffor was entitled to a cefſavit per bi- 
ennium againſt the feoffee. This was altered by the 
ſtatute of qi, emptores, which prevented ſubin- 
feudations ; but that ſtatute is not to be carried 
beyond its letter, and it is confined. to eſtates in 
fee; there is not a deciſion in the books, where 
it is held, that ſuch a conveyance, as this, is 
not a leaſe, and that rent reſerved in this man- 
ner may not be recovered as any other. Much 
of the property in this kingdom is held under 
leaſes for lives renewable ſor ever, where there 
is no reverſion, and therefore the doctrine _ 
ee ths 7Þ tende 
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tended for by the defendant would be pro- 1794. 

düctive of much miſchief. The policy, of th. 

jectinent laws, is to give a remedy againſt per- Leflee of 

ſos holding by articles, minutes, or contracts in VAas 

writing, by watch the rent is aſcertained; in WIILiau- 

thoſe caſes the ſtatutes relieve from the diff. . 

ficulties attending re-entry at the common law, 

and. therefore it comes to this queſtion, whe⸗ 

ther a clauſe of re-entry could be reſerved in 

ſuch a leaſe as this? which cannot be doubted. 

There is another point in this cafe material 

to mention. The judge refuſing to nonſvir; . 

the defendant was called upon to go into his 

caſe. He produced a judgment in ejectment 

upon the title upon his own demiſe and that of 

his wife: the judgment was againſt the caſual 

ejector, and there was a notice upon the preſent 

leflor of the plaintiff, appriſing him of the eject- 

ment, and that the object of it was, to eſtabliſh | 

the title of his (the defendant's) wife. After | 

entering under the leafe, and enjoying for fifteen ' 8 

years, he controverts the title of the leſſor, If | u 

Valter took defence it would amount to an evie- | 

tion of his tenant, and a ſuſpenſion of the rent; 
and not having taken defence, the defendant would 

rely upon his judgment as a recovery by title pa- 

ramount. The queſtion is, had the party a right 

to enter? It would not be ſufficient to plead an | 

eviction by a later title, without ſhewing what the | | | 

| 
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title was, that the Court might judge of it; and | 
where a tenant would avail himſelf of a judgment, | 
amounting to an eviction to-extinguiſh the rent, it | 
muſt be a judgment in invitum, not by colluſion, 
and this appears to be a judgment at his own ſuit. 

Lord CLONMELL, Chief Juſtice. The queſtion 
in this caſe is, has juſtice been done? I think ſuf- | | 
ficient appears to ſhew that the verdict is agaiuſt | il, 
juſtice and law, What caught the Judge was the : 
acceptance of the leaſe by Williamſon; he reſts 
upon that ſingly ; in truth, it was the eſtoppel that 
ms Dol" LOUD: - wrought 
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wrought upon his mind. The intereſt in the lands 
is a derivative one under John Ford, who had a 


leaſe from the Cope family for three lives, of which 


only one is now in being. By the death of Ford, 


WiLLiau- and his will, that intereſt veſted, after the viduity 


SON, 


of his widow, in two daughters; Mary was married 
to Walker, and Elizabeth to Williamſon ; the in- 
tereſt then veſted in them, as joint tenants. John 
Walker, the huſband of the daughter who died 
firſt, makes to his brother-in-law, who was mar- 
ried to the other daughter, a leaſe for the ſurviving 
life; that muſt be, ſuppoſing his intereſt ſo long 
to continue: Upon the death of Fobn Walker and 
his wife, the ſon brings an ejectment for non-pay. 
ment of rent; I do not go further than this. Be- 
fore the trial of this ejectment for rent, an ejeQ- 
ment upon the title is brought by Williamſon, and 
the leſſor of the plaintiff is appriſed, that the 


object of it was. to try the title. Judgment is ob- 


tained by default, which binds as fully as any 


other What was Williamſon to do?—he has got 


rid of the leaſe; it is at end, and the eſtoppel 


does not apply; therefore the verdict is againſt 
law, and muſt be ſet aſide, without coſts. | 

Borp, Fuftice. This verdict is directly contrary 
to the law and juſtice of the caſe. The tyo 
daughters of Ford were entitled after the death 
of their father, and the marriage of his widoy, 
Waller married one of the daughters, and made a 
leaſe to Hilliamſan for one life, provided his in- 
tereſt ſhould ſo long continue, for upon the death 
of his wife, his intereſt ceaſed. An ejectment 
is brought, and it is faid the leaſe is an eſtoppel; 
the anſwer is obvious, Iſt. it never was an eſtoppel, 
becauſe the intereſt paſted ; 2dly. it is not an 
eſtoppel, becauſe it is expired, But an ejectment 
is brought againſt Walter, and he had notice of 
it, and he took no defence; judgment was had, 
and yet notwithſtanding this judgment, and that 


the leaſe was expired, an ejeQment is brought for 


non- payment 


. 


RING's COURTS, DUBLIN. 


non-payment of rent; I think it cannot be ſup- 


ported, and therefore the verdi& ſhould be {et 


d 


aſide. 


Downes, Juſtice. T concur in opinion, 


think it very clear, that in all caſes of ejectment WIlLiau- 


for non-payment of rent, where the leſſor of the 
plaintiff is not himſelf the leffor in the leaſe upon 
which he ſeeks to recover, he muſt ſhew ſome 


title derived from the perſon, who made it. Here 


the leaſe is given in evidence, a leaſe made by the 
leſſor of the plaintiff's father, and the title the 
father had, appears to have been as huſband merely 
to a joint tenant; that title expired by the death 
of the joint tenant, and from tlie moment of the 


death of the leſſor of the plaintiff's father, all 


title appears to be in the defendant's wife. He 
brings an ejectment, and ſerves a notice with the 
ejectment upon Walker, in which ejectment, the 


defendant and his wife were leſſors of the plaintiff. 


From that form of the ejectment, the preſent 
leſſor of the plaintiff muſt have ſeen it was 
brought to eſtabliſh the wiſe's title, becauſe being 
in the name of huſband and wiſe, it muſt have 
been to eſtabliſh ſome right in her: but the no- 
tice put it out of all doubt, becauſe it ſpecified, 
that the object was to try the title. Here the ma- 
nifeſt juſtice was attainable by the preſent leſſor 
of the plaintiff, if he had thought fit to take 
defence to that ejectment; he might have had the 
opinion of the Court, whether any title was de- 


rived to him from his mother; or whether the will 


did not create a joint-tenancy, which expired by 
the death of his mother. But he did not take de- 
fence, he ſubmitted to that ejeAment, and let 
judgment go by default. Now ſee how it applies; 
in this ejeEment, he was bound to ſhew himſelf 


entitled; it appears manifeſtly he had noſort of title, 


and whatever be may have had is barred by that 


judgment while it ſtands againſt him, and in conſe- 
quence of which, Williamſoen might recover meſne 


» 


rates, 
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rates, reaching back to the time of the demiſe 
in his eetment. If we ſuffer the plaintiff to 
recover in this ejectment, it would be taking mo- 
ney out of Williamſon's pocket, which might be 
recovered in an action of meſne rates by him, 
multiplying ſuits without any end. There is con- 
cluſive evidence eſtabliſhed againſt him, to make 
him pay back that rent, which he now ſeeks to 
recover. As to the eftoppel, it has been an- 
ſwered by my Lord CLoNMELL, and I recolle 
the doctrine mentioned by my brother Bord; 
an intereſt paſſed, and where there does, there is 
no eſtoppel. But it is ſaid, if this were an 


action of debt, a defence of this nature could 


not be pleaded in bar, and in truth, from its na- 
ture, as an eviction ſubſequent to action brought, 
it could not be pleaded in bar, and therefore it is 
ſaid not to be evidence upon the ejectment. 
Certainly it could not be pleaded in bar, for the 


very realon, which has been given, becauſe it hap- 


pened after the action commenced; but it is 
not clear to me, that it might not be pleaded 
as puis darrein cont:nuance ;—it takes away the 


plaintiff's right, and in any ſtage of the cauſe 


where the defendant can be heard, he may throw 


in that defence. I do not think it neceſſary to go 


any farther into any other points, becauſe this 
puts an end to the caſe. Here moſt manifeſtly 
the verdict is againſt the juſtice of the caſe, and 
it is as clear that it is againſt law: che leſſor of the 
plaintiff cannot recover upon this ejectment; he 


may bring an ejectment upon the title, to aſſer 


his title, but his right at preſent is barred by the 
judgment. 

CHAMBERLAIN, Juice. My judgment con- 
curs, but I do not think it right to give any rea- 
ſons, as I was of counſeſ i in the caſe. 

Poſtea to defendant. 


3 


KING'S COURTS, DUBLIN - — 0 


Moors, in replevin, againſt Wavcn and Ber. ü i 


I Tuftice CROORSHANE, at Armagh ; the avow- in replevin 
ants did not appear, and there was a verdict for undertaok to 


| 18 ” ; _ « ad | The attorney 
THIS ation in replevin was tried before Mr. fer dhe platt 


pay coſts which 


the plaintiff, to ſet aſide which, a conditional rule had been in- 
ws obtained. It appeared, that previous to the curred, and 
trial, an application had been made for an attach- fecurity for 
went againſt the plaintiff and his attorney for rent due by his 
ſame miſconduct in executing the writs of reple- 5 
vin. Upon the debate of that application, Mr. either, be pro. 
M&infry, che plaintiff's attorney, propoſed to aud bind 
eomply with the following terms, upon which his verdi, the 
eauſe againſt the attachment was allowed : he pro- eee 
poſed to pay the coſts of the application, and that verdia fee 
he, or his client ſhould give ſecurity for the rent in g without 
zrrear. A bill of cofts was furniſhed, and ſerved 
perſonally upon M*Kinftry, and a notice was alſo 
ſerved, apprizing him, that defendant's agent was 
ready to go before the officer. Before he complied 
with any part of the terms, M*Xinſtry filed a de- 
claration in replevin, to which a conuſance was put 
in, and iſſue was joined. A notice was then 
ſerved upon M Kinſtry, not to bring down the re- 
cord, as he had not complied with the terms, 
otherwiſe an application would be made to ſet aſide 
any verdict he might obtain. The record was 
brought down, and on the 12th of Auguſt, three 
days before the trial, a notice was ſerved upon the 
defendant's agent, that the motion for the attach- 
ment did not relate to the merits of the caſe, and 
that plaintiff 's agent was ready to pay the coſts. 
when aſcertained by the proper officer. | 

Macariney, Spencer, and J. Ball, in ſupport of 
the rule. The plaintiff is not entitled to this ver- 
dict, not having complied with the directions of 

| . 


| 
j 
| 
| 
| 
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the Court: the agent never diſcovered any incli. 
nation to have the coſts taxed, until all parties 
were in the country, remote from the proper 
officer: the plaintiff's agent was therefore guiky 
of a trick, by which he ſhould not be allowed to 
benefit. Having brought down the record without 
complying with the terms impoſed, the defendants 
were not bound to appear, and the verdict obtain- 


ed under ſuch circumſtances ought to be ſet afide. 


Saurin, Campbell, R. Johnſton, and Ormſby for 


the plaintiff. The terms mentioned were not im- 


poſed as a condition precedent to going to trial; 


the pleadings were ordered to be filed forthwith, 


and no notice of trial was to be given, which ſheus 
that the obje& of the Court was to have the merits 
tried, as the party is at all times liable for the 


coſts, and there was no ftipulation, that they ſhould 


be paid before trial: filing the avowry was 2 
waiver of the demand for coſts, if defendants 

Lord CTLONMELL, Chief Juſtice. The facts in 
this caſe are the beſt anſwer to the argument; the 
attorney; who -undertook to act for the plaintiff, 
miſconducted himſelf; the court ſay, we will let 
him go, but it muſt be upon terms—what are they? 
you, or your client muſt give ſecurity.—The attor- 
ney tries what ſtrength will do, and he goes to 
trial. It is faid, the pleading was a waiver.—No; 
the party goes on, waiting as long as he can, ſup- 


poſing the terms will be complied with; but every 
act of the plaintiff's agent ſhews his intention not 
to comply. When he was able to comply with the 
terms, he was unwilling to do ſo; and when he be- 
came unable, he affected to be willing, that 1s, 


when the parties were out of town, and no appli- 
The queſtion 


then ts, ſhall we ſuffer you to detach yourſelf from 
your client. It is like the caſe, where an attorney 


took defence in ejectment for two beggar-men; the 


Court made him reſponſible. . We muſt do ſo * 
| N # 
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Jet the verdict be ſet aſide without coſts, and the 194. 
plaigtiff's attorney to pay the coſts of this motion. wy 
 Boyp, DowNes, and CHAMBERLAIN, Juſtices, Moone 
concurred. B | 


CRIERDON again BRERETON. 


 YRESPASS guare clauſum fregit, tried before I phintif an. 
3 Lord CLonmElt. The declaration ſtated, not be non- 
that the defendant on the 1ſt of October, 1792, with ta where 
force and arms, broke and entered the cloſe of the dence to ſfup- | 
plaintiff, to wit, the plaintiff's houſe in Clarendon- 4 

ſtreet, and greatly diſturbed him in the quiet poſ- uon. 
ſeſſion and occupation thereof, and expelled = 
from the poſſeſſion and occupation thereof, and 
kept him out, &c. | | I 

A ſecond count for diſturbance and eviction, &c. 
in another houſe in the ſame ſtreet. Plea, not 
guilty.— The witneſs for the plaintiff proved, that 
the plaintiff had two houſes adjoining each other in 
Clarendon:ſtreet, which he held under a Mr. Fle- 
nung, whoſe receipts for the rent were produced in 
evidence; that the defendant pulled down one of 
the houſes, and materially damaged the other. —The 
witneſs faid, upon his croſs-examination, that the 
plaintiff had lived in the houſe, which was da- 
maged, and believed the plaintiff had let the upper 
part to Jodgers ; the neighbouring houſe, as the 
witneſs believed, was let to weekly lodgers, who re- 
gularly paid rent to the plaintiff.— The counſel = 
OM FA — | "oh 
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1794. the defendant infiſted, that the plaintiff: ſhonld be 

nonſuited, inaſmuch as the occupiers of the houſes 

e rope were entitled to maintain the action, if any ſuch 

| . could be maintained. This point was ſaved for the 

p ppinion of the Court, and ſubject thereto, a ver- 
dict was found for the plaintiff. 5 

Fletcber and Colles for the deſendant.— The te- 

nants in the occupation of theſe houſes had as large 

an intereſt as the plaiatiff had. If a man having an 

eſtate in fee, make a leaſe of his whole intereſt, and 

partly deſtroy the thing demiſed, the landlord may 

have a ſpecial action, but the occupiers alone can 

ſupport an action for the diſturbance of the poſleſ. 

ſion. Bro. Abr. Treſ. pl. 227, 131, 2 Rol. Abr. 551. 

19 H. 6. pl. 45. Sir. H. Conſtable's caſe, 5 Co. 106. 

—Beſides, each of the counts in this declaration 

contains a ſubſtantive cauſe of action, although the 


tort, if there be any, is one and entire. 

(a) Downes, Fuftice, There was certainly evi- 
dence for the jury as to one houſe Suppoſe a 
burglary committed in that houſe, whoſe houſe 
would it be laid to be in an indictment ?—Tt could 
not be deſcribed as the houſe of any other perſon, 
than that of the landlord in poſſeſſion ;—that goes 
a great way in determining this caſe, | 
CHAMBERLAIN, Juſtice, The plaintiff's witneſs 
gave evidence to ſupport the declaration, and it is 
upon his belief merely, that the defendant's counſel 
made the point zit was ſtill evidence to go to the 
jury, and the mere belief is not ſufficient to lay a 
foundation for a nonſuit, where no reaſon is aſſign- 
ed as the ground of that belief. OL T9 
4 a Pgſtea to the plaintiff. * 


la) Mr. Fullire Boro abſent. 


+ 


-KING's COURTS, DUB EIK. 


EvansoN” agarn/t PARKER. | DIBOD 
I DEBIT ATUS Aſumpſi for 181. che price of The defendant 
5 a horfe fold and delivered, tried at Cort, before ff 
the PR IME SERJEANT, from--whoſe- report the caſe horſe, the pro- 
appeared to be this: — Phe witneſs for the plaintiff Pr ot lud 
ſtated, that on the 1ſt of Fuze; 1793, he knew the he would give 


* 
* 
* 


horſe in queſtion; he had been fold to one Hen- sl. for bim. 


meſſy, for thirty guineas, but returned by him on — 0 gg 
account of ſome defects, and left in the poſſeſſien ebe 
of the defendant.—The witneſs met the defendant though he dd 
on the 1ſt of June; he ſaid he had been treating not pals any 
about the horſe ; the witneſs offered the horſe to adm fen that 
the defendant for 15/.— The defendant ſaid he had he had bougte 
not the money then, but if the witneſs would call id ns las 
at the caſtom-houſe, he, the defendant, would: paſs the contradt. 
his note. Upon his croſs-examination, the witne 
ſaid; that the horſe was: blind of one eye, and that 
the other was declining; ; but the defendant was 

aware of theſe defects; and afterwards. acknow- 
ledged that he bought the horſe, and deſigned him 
to draw. Some expences incurred between the 
time. of the horſe: being returned after the finſt 
fale, and the converſation with the defendant, which 
were not tendered to the defendant; and as he af- 
terwards declined to keep the hoffe, this action wis 
brought; the jury found for the plaintiff, ſubject 
to the opinion of the Court, Whether, upon this. 
* evidence, there was a complete contract to bind 
the defendant?? . e Ts 

' White. and H. Grady for the defendant.— The 
converſation between the witneſs: and the defendant 
did not conſtitute a fall, and complete contract? 
until the note ſhould be paſſed the contract was: 
inchoate and imperfect; and it does not appear 
that the witneſs had any authority to enter into a 
ie contract 


fg W286 completed. 
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CASES DETERMINED IN THE 


contract. It is a principle in contracts, that there 
, ſhould be the mutual aſſent of the parties; there 


Evanson Could be no mutuality here, unleſs the defendant 


againſt 
PARKER, 


could maintain an action in caſe the plaintiff did 
not perform the agreement; therefore the contract 
was not perfect. It appears there had been a for- 
mer ſale to Kenneſy; it does not appear, that that ſale 
was reſcinded, therefore there was no property in 
the plaintiff. The | expences incurred were not 
tendered. and the plaintiff ought to have paid them, 
before he could make a perfect ſale, becauſe while 
a lien remained, the ſale could not be completed. 

Egan and Keller for the plaintiff, ſtopped. 

Lord CLoNMELL, Chief Fuftice. By the evidence 
it appears, that the thing in queſtion was delivered 
to the defendant after the ſale to Kennefy ; that 

ſhews the contract with him was revoked. The 
plaintiff by bringing this action admits, that the 
witneſs acted as his agent. But it is ſaid, the con- 


tract was not complete, until the note was paſſed; 


. 


—ſuppoſe the defendant never changed his mind, 
would the contract have been incomplete ? It ap- 
pears to be a very clear tranſaction; the defen- 
dant admitted he 6eyzht the horſe ; he ſaw his de- 
fects at the time, and his ſubſequent repentance. 
cannot releaſe him. 1 . 
Dowxxs, Juſtice. It appears, that the defen- 
dant was in poſſeſſion, as a ſort of factor: the ſale 
to Kennefy was revoked from the defects of the 
horſe, and on account of thoſe defects the defen- 
dant offers a leſs price; he admits he bought the 
horſe, and there could be no other poſſeſſion given. 
CuaMBERLAIN, Juſtice. I think there can be 
no manner of doubt in this caſe; the poſſeſſion 
receded the ſale; the defendant confeſſed from 
is own mouth that he bought the horſe, therefore 
there was evidence to go to the jury of the con- 
tract. | . | 4 


Poftea to the plaintiff.” 
e £ The 
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The Kine againſt GARDNER:: | 


Jul &th, 1794. 
July 5 1794 a 1794. 
IEE Solicitor- General moved, on a former day in this 3 
in this term, for an attachment againſt the defendant was 


defendant, for inſolent conduct to John Giffard, ſolent conduct 
Eſq. one of the high-ſheriffs of the city of Dublin, to the _— 
in the hall of the Court of King's Bench, during ang af the 
trial at bar. This motion was grounded upon two Court. 
affidavits, one of which ſtated, that on the night 
of the 25th of June, 1794, the deponent, ( Jobn 
Fox, a ſoldier) ſtanding as a. centinel in the hall, 
heard a moſt violent ſhouting and clapping- of 
hands, and other indecent miſconduR, in a large 
mob of perſons, then aſſembled in the hall and 
Court, and having looked attentively among the 
the perſons for the principals who diſturbed the 
quiet of the Court, deponent obſerved a man, 
whoſe name he has been informed and believes, is 
Samuel Gardner, who was moſt active in promoting 
ſaid diſturbance ;—deponent pointed him out to- 
the ſheriff, then attending the Court, who took 
him into cuſtody, and after looking attentively at 
him, ſaid, © Oh, is it you, Mr. Gardner, I know 
* whefe to find vou to-morrow,” —and immediate- 
ly let him go at large ;=whereupon the ſaid S. G. 
the defendant, made uſe of the moſt inſulting and 
abuſive language, particularly theſe words. — The 
high -ſheriff, who headed the guard, is a damned 
* raſcal, and a-ſcoundrel,”—meaning thereby to 
ſtir up the mob who was then with him to a breach, 
of the peace, and to inſult the faid ſheriff in the 
execution of his office. 1 e 
The other affidavit was ſworn by Mr. Gifard, 
and he ſtated, that on the ſame night, the jury hav- 
Ts ing 
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attached for in- 
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1794 ing delivered their verdi& in the caſe of Dr. V/. 
Drennan, a great and tumultuous clamour com. 

+ * menced in the hall of the Court, which. elamour 
gan} the ſheriff endeavoured. to ſuppreſs and prevent, 
GARPMER. and having reproached the guard there placed, for 
ſuffering ſuch noiſe to be made, the defendant 
was pointed out to him by one of the guard, as 
the principal diſturber ; whereupon the ſheriff laid 
hold of him, not then knowing who he was, but 
having recogniſed him, diſmiſſed him, ſaying, he 
knew where to find him; whereupon the defendant 
with much clamour and violence endeavoured to 
excite a riot in the crowd. | | | 
Upon theſe affidavits, the Sv/icitor-General-.. con 
tended, that the defendant onght to be attached, 
2. Hawk. P. C. 214. for breaches of the peace, and 
other heinous conduct, in the preſence of the 
Court, an attachment will be granted. — The Court 
ſaw a tumultuous aſſembly in the hall during the 
trial; a perſon contributing to that tumult is now 
pointed out: that is ſuch a contempt in the pre- 
ſence of the Court as is cognizable in this ſum- 
mary manner, without leaving the proſecutor. to 
the tedious and expenſive mode by information. 
Lord CLONMELIL, Chief Fuftice. . I think we 
ought: to grant à conditional rule. There are two 
or three caſes applicable to this; one was in the 
time of Lord Ch. J. Ax x ALV; after the Court had 
ariſen, Mr. F. HEN N was inſulted in the hall. In 
the King v. Wilkes, Lord Camden threatened to lay 
hold of any perſon ſhouting in the hall. Here it 
is ſtronger; this was before: the trial was- ended, 
the officer. went out to examine, and: he: aſcertains 
the defendant, to be: one of the rioters,  - 
Saurin aftetwards ſhewed cauſe, upon the' affida- 
vit of the: defendant, who depoſed; that on the 
night of the 25th of June, he went into the hall of 
the King's Bench, merely for. the: purpoſe of know-' 
ing the event of the trial in the caſe: of Dr. Nren- 
an n chat he did: not enter the hall 3 
ä | ; | after 


39 
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after the jury had given their verdict; on his en- 
tering, the hall, he heard * and clapping, 
but no great, or tumultuous Ctapping. He ſwore 
poſitively he did not join in the huzza, or clapping 
of hands, nor did he make or join in making 
any fort of noiſe or diſturbance whatſoever, or 


287. 
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The KING 


againſs 
 GarpreR, 


| cauſe or incite any ſort of noiſe or diſturbance 


to be made by any perſon; that he had not 
been more than two minutes in the outer-court, 
when the ſheriff, after the Court had adjourned, 
without any cauſe, or provocation, violently af- 
faulted the defendant, ſeized him by the breaſt, 
dragged him round and tore his ſhirt, without 
ever ſpeaking to him, or alleging the ſmalleſt 
reaſon for; ſo doing. The affidavit farther ſtated, 
that the defendant did not recollect, or believe 


that the ſheriff diſmiſſed him, | ſaying he knew 


where to find him; but it was utterly falſe, 
that the defendant with much clamour and vio- 
lence, or with any clamour or violence whatſoever; 
did endeavour as far as in him lay, or at all, 
to excite riot in the crowd; that he has been 
a citizen. of Dublin twenty-five years, and in all 
that time, never was, until the preſent occaſion, 
accuſed of being a promoter . of diſturbance : 
that finding himſelf aſſaulted, and inſulted by the 
ſheriff, without any pretence, or reaſon, aſter 


the Court was adjourned, and without being ac- 


ruled by the ſheriff with having done any thin 
wrong, he could not repreſs his feelings, but did 
from the impulſe of the moment, tell ſaid Gif- 
fard, he was a raſcal, and a ſcoundrel, for hav- 
Ing wantonly, and without any Tort bf, provocation 


Akolled aud inſulted him. He denied he ſaid 


that the high ſheriff, who headed the guard, is 
a damned raſcal, and a ſcoundrel ; but admitted 
be faid from the impulſe of the moment, © that 
the fellow, meaning Gifard, was a_rafcal and 4 
ſeoundrel for having aſſaulted bim.“ Denied 
that he meant or intended by any word he 
| X | [poke 


| | 
| 
j 
| 
| 
| 
| | 
ball 


—p _ — — 
Md Dn... — —— 
— — —ͤ 2 = . 


— — 


Is I Cs — 
; 

— —æ— 2 * 
— Ad 

— 2 ———— — 


—— 
- 4 
©. I0 * 
= o — hw A — 55 
— 2 — R — 
— 3 rr e — 4 — 2 — . 2 - — __ — 
— —— _ y 8 8 ——— - * „ R : = 

— ; — — — — Ae. 3 —.— | : = R 2 . * 

— * G . * — f 33 2 ⁵˙ lQ—VA — „ —— a = 
Aa ny 2 — 32 A # #2” — — — — * q — ——— — _ — — —— 
2 — — — 7 a A Fe — rug 6- 1 * 4 and * _ — A * 

— — — —— — + Wi + — 1 & — 
— ö . 1 7 . —— — — 9 l 

— , — - = 
. — GC te 1 — 0 : 
. — — ba — — 2 
: "Ph hea 
— — a — : ö 
— — — — — wm 

* 7 — 460-1446 


288 
1794. 


The xs 
againſt 
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the Court; 


CASES DETERMINED IN THE 


ſpoke to ſtir up and irritate the mob to a breach 
of the peace, or to inſult the ſheriff in the exe. 
cution of his office; that the defendant had no 
mob with him, nor was he one of, or with any 
party of mob, nor did he in any degree or at 
all, promote, or encourage, or endeavour to pro- 
mote, or encourage, any noiſe, or clapping af 
hands, or diſturbance whatſoever. 

Upon this affidavit, Saurin contended, that the 
attachment ought not to be granted. The rule 
of law is, that in theſe ſummary applications, the 
guilt, or innocence of the party accuſed mult be 
aſcertained by his own affidavit; here he has 
fully and unequivocally denied the charge of 
diſturbing the Court, or in any manner contri- 
buting thereto, and upon that charge alone, if 
ſubſtantiated, could the Court be warranted in 
proceeding by attachment. The trial of Dr. Drer- 
nan was a trial of great public expectation ; he 


was indicted for a libel, which had made confider- 


able noiſe in the countfy, and moſt probably 3 
great number of his friends were aſſembled about 
they rejoiced in his acquitfal, and 
expreſſed their ſatisfaction by huzzaing and clapping 
of hands. Such conduct might have been inde- 
corous in a court of juſtice, but it was not cri- 
minal ; an impulſe of joy may lead to irregu- 
larity of behavi iour, but there is no law which 
prohibits the people from expreſſing their ap- 
probation of a verdift. But if there were any 
ſach law, the defendant did not violate it. The 


ſheriff did not approve of the verdict as much as 


thoſe who were in the hall, he was enraged at 
the applauſe beſtowed upon the jury, and he went 


iato the hall, rather to gratify his revenge, than 


to prevent diſtarbance :=the defendant who had 
that inſtant come into the hall, is pointed out to 
the ſheriff, he is ſeized without any further cere. 


mony, and dragged about like a culprit. ag 
J 


/ Co or IRE LEE LL 
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by this. violence and abuſe, he admits he made uſe 
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of exßreſſions, which upon a different occaſion, - 
might be deemed harſh, but conſidering the pro- The K 


vocation, it is ſürpriſing he did not proceed far- 
ther; he would have been juſtified in knocking 
down the ſheriff, and even yet the ſheriff might 
be indicted for the affault The ſheriff therefore 
being the criminal perſon, and the defendant hav- 
ing denied any attempt, or intention on his part, 


againſ 
GAREBNER. 


to promote diſturbance, there is no ground for an 


attachment. | | 5 
Shlicitor General, Barrington, and ard, con- 
tra. And the next day the Court gave their 
opinion. | | | „ 
ord CLONMELI, Chief Fuflice. I have looked 
into the affidavits. What is the complaint ?— 
for a contenipt in this way: — At a trial at bar, and 
before the concluſion of it, an indecent tumult 
took place in the hall, 10 the general diſturbance. 
The ſheriff goes out in the execution of his duty ; 
dne of the crowd is pointed out to him, and one 
of the guard (it being neceſſary to have a military 
guard as part of his ps Je) identifies the defendant 
a3 a principal ringleader. The ſheriff ſays, 
* I know you, I know where to find you; — The 
defendant turned upon him, and called him 2 


* 


talcal and fcoundrel. This was inviting the mob 


to attack the ſheriff. The defendant admits theſe 
facts, and in lauguage particularly indelicate. 


There are ſome caſes, where the excuſe becomes 


a aggravation. It becomes ſo here. He fays the 
ſheriff dragged kim about, and though he denies 
that he ſpoke to the crowd, he adtnits he called 
the ſheriff a raſcal, and ſcoundrel, in the hearing 
of the Court almoſt, in the execution of his duty, 


before the jury had left the box. The defendant 


ys, the Court was adjourned. Shall it be ſaid, 
that the judges, the parties, and the wimetles 
ſhall not have ſafe cuſtody ?—Every appearance of 
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GAR DUNE R. 


CASES DETERMINED IN THY 


tumult in a Court of juſtice ſhould be puniſhed; 
I think this man ſhould be attached. DS 

(c Downes, Juſtice. J agree entirely inthi g 
rule. The excuſe is, that the Court was adjourned 
at the time. A riotous clamour coinuenced upon 
the moment the jury gave their verdict upon one 
iſſue of ſeveral, inſomuch, that an interval of time 
paſſed before the verdicts upon the reſt could be 
given. The ſheriff goes out: the jury give their 
verdit upon the reſt of the iſſues, a riot com- 
mences again, the ſheriff endeavours to find out the 
perſons ;—if the Court had had them, they would 
have ordered them to be committed this man is 
pointed out, the ſheriff arreſted him, and diſco- 
vered that his face was known to him, whereupon 
he ſays, © there is no occaſion to hold you, be- 
* cauſe, I know where to find you.” —The defen- 


daut iuſtantly faid, and his, counſel ſays now, he 


had a right to inſult the ſheriff with all poſſible 
contumelious language, and that it was a matter of 
mercy he did not knock him down; it was mode- 
ration, he fays, and this is his excuſe: he kney 
him to be herif, and inſtead of ſubmitting, he 
groſsly abuſes him. If innocent, he had nothing 
to fear; his conduct was not that of an innocent 
man in a crowd. He fays, he is innocent; but he 
is not; if he is miiftaken for one of the crowd, 
he is not to turn and inſilt the officer; his duty 
is to yield to the officer; if he be innocent, he 
has an opportunity of making that appear, and he 
can have an action, if he be ill uſed ; much lels, 
is he afterwards, when called upon, to aggravate 
that infult, by introducing. aggravating language 
into bis affidavit to defend himſelf; it was mol 
monſtrous to do fo, when it was not introduced 
in the charge againſt him. As to ſaying, that the 
Court was adjoutned, that cannot be admitted; 
the Court could not have adjourned before the 


Mr. Juflice Boy abſent. 


jun 


KING'S COURTS, DUBLIN 291 
jury retired; but even if it had, all are to be pro- 794. 
tected, undo and redeundo; the law is clear, and is w | 
ſo laid down by Fofter :—it is idle to fay, it makes The KinG 
any difference :—the defendant has groſsly inſulted Bhi 
the ſheriff, and without any provocation eon- 1 
temned the laws of his county... 
CHAMBERLAIN, Frftice. I conſider the ſhe- 
riff acting as the officer of the Court; a clamour 
had ariſen ; the ſheriff went out, and whether the 
Court had critically adjourned, or not, makes no 
difference. Every perion muſt have a reaſonable 
protection. It is every day's experience to pro- 
tet witneſſes for a reaſonable time after their de- 
parture from the Court; and it would be moſt 
extraordinary to fay, that a ſheriff, when returning 
from the Court, ſhould not have protection. 
I think this is a cafe for attachment. I would not 
by any means ſay, that if after leaving the Court, 
the party had uſed groſs language to the ſheriff, 
that would be a caſe for an attachment; it might 
be a caſe for an information, but not for an attach- 
ment; but at the time the ſheriff received this , 
language, he is confidered as having been under 
the protection of the Court, and the affidavit is a 
groſs aggravation of the oftence ; he took the op- 
portunity by the affidavit to repeat the inſult. 
Fe | Rule abſolute. 
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Ex part? UN THANK. 


| OW 2001. at tBe 
charge from the cuſtody of the Marſha! under time of his com- 


che inſolvent act, 33 Geo. 3. C. 42. It was objeQed mittal,isnot en- 
on the part of : 0 h ; * titied to he diſ- 
*. Part O1 A Credl LO r, that k E party ove more charged under 

pk, 7 ; 33 Geo 3. c. 42, 

altllo' his debts may have been afterwards reduced below that ſum. 


HT moved that Unihink might be diſ- A febtcr owing 
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than 200“. at the time of his commntal, and thee- 
fore came within the exceptions in the act, and 
could not be diſcharged. Lyſagbt replied, that all 
the debts with which the party ſtood charged in 


the Marſhal's book were paid off, except two, 


which did not amount to 200/.; and he cited the 
caſe of one Wolfe, who at the time of an appli 
cation to the court for a diſcharge, owed 200l,, 


and he was therefore remanded ; ſame of bis 


debts were afterwards paid off, by -which they 
were reduced below 2co/., and he was then dif- 
charged. | | | 

Curia. It is impoſiible to diſcharge this man; 
we have had a conference with the other judges 
upon this act, and there is ſcarcely any doubt. 
It would open a great door for fraud, if after 2 
committal, a party were to diſtribute a part of 
his property among fome of his creditors, to in- 
duce them to withdraw their claims, and then ap- 
ply to be diſcharged totally from the remainder. 
Whatever ſtands againſt him in the Marſbal's book 
muſt be conſidered as valid debts, becauſe the act of 
parliament does not go to caſes of u debts, but 
the words of the act are, © under execution, writ, 
or other procels.” | | 


Remanded, 


- Common 
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Common Pleas. 


Fuly 5th, 1794. 


Joxks, Leſſee of UN DRWOOD, againſt Earl 
| _ CourTowN. 

e 1794. 
OLLES, for the defendant, moved to ſtop The Court will 
the plaintiff from proceeding upon the eject- nh, 5 Parry | 

ment in this Court, until he paid the coſts of an ing upon a 
ejectment tried in the Ning's Bench, and if the fond get 
plaintiff ſhould go to trial, that the ejectment pays the colts 
might be tried at the bar of this Court. The et the firſt. 
affidavit, upon which this motion was founded, Trial at bar 
ſtated, that a leaſe of the premiſſes in queſtion refuſed in this 
was executed upon the 3iſt of June, 1731, by the Aria 
father and mother of the defendant, to Richard 
Underwcod, the father of the leflor of the plaintiff, 
for two lives, the laſt of which died in 1788, 
when the title of the defendant cammenced :— | 
he filed a poſſeſſory bill in the Exchequer, and re- | 
covered the poſſeſſion. In 1791, the leſſor of the 
plaintiff brought an ejectment at the law fide of | 
the Exchequer, to which Earl Courtown took de- 
fence, and the cauſe was tried at Vexſord, on the 
Zift of July, 1792, when a verdict was found for 
the plaintiff, againſt the opinion of the judge; 
that verdict was ſet aſide by the Court of Exchequer, 
and the cauſe was again tried, Spring Aſſizes 1793, 
When there was a verdict for the defendant.—Thar 
verdict was alſo ſet aſide, and after the plaintiff 
had prepared for another trial, he 3 his 
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action in the Excheguer, and brought a new ejec 
ment in the King's Bench; in which Court, the 
defendant applied for a trial at bar, which Was 
granted upon the terms of the plaintiff's having 
bar coſts, if he ſucceeded, and the defendant to 
have only 1 prius coſts, if he ſucceeded. Afﬀer 
a ſolemn trial, which laſt ſix days (the parties con- 
ſenting to adjouraments) there was a verdict for the 
defendants. --The plaintiff took a bill of excep- 
tions to the opinion of the Court, but afterwards 
moved to ict aſide the verdit, and abandoned the 
bill of exceptions. The motion was argued ſeveral 
terms, and at length was refuſed with coſts. The 
leſſor of che plaintiff now brought a new eject- 
ment in this Court for the ſame lands, and upon 
the fame demiſe. It was argued therefore that the 
caſe comes within the ordinary rule, and that he 
ought not to be ſuffered to proceed, until he pays 
the coſts of the laſt trial. 

I'etcher,- coritra, It is not the practice of this 
Court, to ſtop a party under the circumſtances 
ſtated. The defendant owes the plaintiff coſts, 
which may be ſet off againſt thoſe claimed by the 
defendaut, and therefore there is no ground for the 
Court to interfere. 

Lord CARLETON, Chief * Fuftice, The courſe and 
practice cf the Court in this reſpect bas been ſettled 
ſince I came to preſide here. If a man bring an 
ejectment here, and fail, and then brings ano- 
ther in this Court, the whole matter lies within 
the view of the officer, and upon mation, it is 
of courſe to ſton the plaintiff until he pays the 
coſts, without ary applicadion to the Court 
But if he Pay ig in anther Court, it is matter 
{or the diſcretion of this Court, whether they will 
ſuffer him to proceed or nat, and therefore appli- 
cation muſt be made to the Court; and v hen the 
Court ſee that there is a ſecond ejectment to try 
the ſame right, between the fame parties, the pro- 
ccecdlings upon the fccond will be ſtopped, until 
the coſts or tac firſt are paid, unleſs there are 
5 | itrong 
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ſtrong circumſtances to induee a contrary deter- 

mination (2). Now here there have been three 
trials, which being added to the other circum- 
ſtances, it ſeems to me that there is ground laid 
before us to ſtop the plaintiff, until he pays the 
cofts of the laſt trial. But there muſt be a diſtin 


notice as to the queſtion whether we will direct any couxrowx. 


coſts to which the plaintiff may be entitled, to be 


| (a) The caſe to which his Lordſhip alluded was the following :— 


C. B. Feb. ioth, 1792. 
Ktepy, Leſſee of TorniLL and others, again} Cas. : 


| | | 
Keller, for the defendant, moved that the plaintiff might be 


| ſtopped from proceeding, upon an ejectment in this Court, until he 


ſhould pay the coſts of diſcontinuing in the Exchequer, The re- 


cord was brought dawn to trial at the laſt Summer A*%zes, and af- 
ter briefs were delivered to counſel, the record was withdrawn; 
then the action was diſcontinued, and a gew ejectment is brought 
iy this Court. | | 


Finucane, contra. The rule entered in the Exchequer, is for 


liberty to diſcontinue upon payment of coſts, therefore the defen- 


dant can have his remedy in that Couit, and there is no inſtance . 


of an order in this Court for the payment of coſts in the Exchequer. 
The officer being applied to, ſaid he remembered an inſtance 
where ſuch an application as this had been granted. 


It was faid, that in the Exchequer, the proceſs for coſts goes 
againſt the feigned leſſee, but it is different in this Court, and in 


the King's Bench. 


Lerrr, Juſtice. It is an attorney's motion of courſe in the 


Court where the proceedings are, to {top the fecond aQion, until 
the coſts of the former one are paid. But when the ſecond action 
is commenced in another Court, it is neceſſary to make a ſpecial 
application there, and | remember many inſtances of it ;—at leaſt, 
tdete is nothing but an authority to the contrary will prevent me 
from granting this motion. 
The cafe ſtood over until the next day, when the Court ordered 
the proceedings to be ſtopped. 1 | = | 
Lord CarLeTON, Chief Fuffice., This mode of proceeding 
might be converted to purpoſes of great oppreſſion, if we did not 
make the party commencing the ejectment here pay the coſts of the 
one diſcontinued in another Court, It is undiſputed that the cafes 
are the ſame, and if there were no rule upon the point, it would 
be proper to make one now, But in 2 Bl, Rep. 1158, it is laid 
down that the plaintiff ſhall ſtop proceeding upon the ſecond eject- 
ment, until the coſts of the firit be paid. | 
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1794. ſet off againſt thoſe due to the defendaut. But af- 
— — ter ſo many trials, and the verdict uw ine Aing's 
. Bench being refuſed to be ſet aſide upon folemn 

Uxrun. argument, we think the caſe comes withi:: the 
vwoop uſual courſe, and the plaintiff 'muſt pay the cviis 
Na, due, before he proceeds further. As to that part 
Countrown, Of the motion which ſeeks a trial at bar, we wiſh to 
 _ hear it ſpoken to. 
Sankey, Saurin, Colles, nos Ridgeway for the mo- 
tion. There has been already a trial at bar between 
theſe parties, which laſted fix days; therefore unleſs 
it appears ſatisfactorily to the Court, that there is 
{ſomething different from the laſt trial to be ex- 
pected, this Court will adopt the fame rule; re- 
feſing it here would be to condemn the rule of the 
King's Bench. Trials at bar are granted in caſes 
requiring great examination, and ſu flicient appears 
here to ſhew that the cauſe cannot be heard at 
niſi prius. The title of the leſſor of the plaintiff 
commences in 1666, and from that period to the 
preſent, there is a train of family ſettlements and 
my. which muſt all be produced. The defen- 
dant derives his title through another line of an- 
ceſtors, and he produces alſo a number of deeds ; 
matters of record are alſo neceſſary from the ſeveral 
offices, particularly from the Auditor General's 
office; and the Don ſurvey was produced at the 
laſt trial, which cannot be brought to the country. 
The value of the property immediately in queſtion 
Ws, certainly, not high; it is but 150/. per ann. 
but there are ſeveral other denominations under 
jim: lar circumſtances, for which the leſſor of the 
plaintiff means to proceed, if his preſent attempt 
ſhould be attended with ſucceſs : thoſe denomina- 
tions are of very conſiderable value, amounting in 
the vhole to 2000. per ann. — There are alſo queſ- 
tions of law ariſing in the caſe, as appears by tlie 
certificate of counſel; one queſtion is upon the 
operation of a ſine to bar the leſſor of the plaintiff's 


title, ſuppoſing him to have that title, which he 
claims.— 


— — r ˙ ͤꝑ A — 
* a 5 PF re oe HE en OOO EITOTA * 
* — * 4 N b 

—— . — _ — 1 = — — — — nen 


# 
if 
13 
11 
1 
1 
Ho 
i 
1 
1 
5. 
4 
1 
Mt 
yore 
1 
1 :8 
<7 
$1 


_— 
= - 
8 
— — —— 
— — do's 
- * « 122 — - 
2 Banus 


—— 2 —2—U— FOE OE — — 
— — eat * r 33 
— C : : 44 
— — — ”s _ "ER — * — 
— — — —— — 


4 * 1 


— — * — — ie — i 


— 
* 8 — — 
— 


* 
— — 


KING'S COURTS, DUBLIN. | 


claims Another queſtion is with regard to the 


operation of the ſtatute of limitations; the leſſor 
of the plaintiff claims an adverſe poſſeſſion from 


2763, to 1788 ; upon this point, a bill of excep- 


tions was tendered to the opinion of the Judges in 
the King's Bench, which they ſigned, but it never 
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Jones 
eſſee of 

UNDER- 
WOOD 
againf 
Ear! 


was argued. Under theſe circumſtances, it is ap- CouRTOWN. 


prehended that this is a caſe for a trial at bar. 


Lord Anxary ſays, in the cafe of Hume v. Burton, 
(0) that where a caſe appears to be of difficulty by 


ſuch certificate as the rules of the Court required, 


the party, ex debito Juftitia, was entitled to ſuch a 


trial. 
Fletcher, 1 Burrowes, and A. Moore, contra. 


In point of value, this caſe ſhould not be tried at 


bar, and as to difficulty, every Judge who carries 


the King's commiſſion, is able to decide upon 
the points, which have been ſuggeſted. Adjourn- 
ments, taking Place upon trials at bar, have be- 


come a nuiſance in the country; it furniſhes an 


opportunity for unproper practices, and the de- 
fendant has been charged with ſuch in this caſe. 
The plaintiff's witneſſes reſide at a diſtance from 
town; they are old and infirm, and cannot be 
brought up with ſafety. _ 

Lord CaRLETON, Chief Juſtice. This caſe is very 
particularly cireumſtanced; it has been tried three 
times, upon every one of which trials, the opinions 


of the Judges have been taken. I do not find from 


the ſtatement, that there has been any diverſity of 


opinion between them, I therefore take it for 


granted, that the points have been amply and pro- 
perly diſcufſed, and I ſee no ground, at preſent, 
to preſume, that the Judges have erred. The ob- 
jections are now- underſtood, and, if the parties 
chooſe, may be diſcuſſed in a much ſhorter mode 
than before. This application comes upon three 
grounds 3 ; Iſt, as to value; that is not taken in as 


- 5 Fide 1 Ridgew. P. C. 565. 
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1794. an effential ground of the application, but as col- 
lateral and ancillary with others, which are ſaid to 

Jones be ftrong and cogent in the caſe. The property 
— 2 immediately 1 in queſtion is not of great value, but 
worn it is fuggeſted, thar the deciſion of this may tend 
a to let in an inveſtigation of other property: We 
Couarowx. cannot take that into conſideration, becauſe, as 
to the preſent application, the claim of the 
plaintiff muſt be confined to the lands in the eject- 

ment. | 5 

The next conſideration is with regard to the 

length of time, which the trial may occupy. The 

ſtatute of Weſtm. ſpeaks of agu examinatione, &c. 
There has been ſome diverſity of opinion, whe- 

ther that applies to the length of the examination 

of witnefles, or whether it imports legal difficul. 

ties: it is not neceſſary now to enter into a con- 
ſideration of what the expreſſion originally might 

have imported; but the beſt rule to adhere to, 

is to look at the deciſions which have been had, 

and the circumftances here diſeloſed to us. Three 
grounds are material :—The iſt, I have ſtated al- 
ready.:—the 2d, is a d ifficulty in point of law, which 

be Gecially ſtated in the certificate, fo as that 
counſel may be reſpoufihle for its coming before 

rhe Court, and that it may appear to be of ſuch 

d iffculty as to call for the opinion of four judges, 

inting together. 3dly, Whether the trial be likely 

wo take up ranch time: — The uniform practice of 
fngiand in tis reſpect may point out to us, what 

the real ohiect of inch trials was, and I apprehend 

the primary oject was on account of what 
belonged principally to the Court, namely, di- 
rection in point of jaw, rather than an examination 

ef witneſſes. With regard to the length of time 

here— this cafe has been three times tried; there 

was LOL much time conſumed upon either the 

weſt, or ſecond trial; why more was occupied in 

the laſt, I cannot ſay; it does not appear to us 

at there wat any farther evidence; than upou the 

former; 


= 3 r 1 = 6 — 
2 8 1 — e — — CE 5 = 
OO — — — — + — — — — 
* 
—— — — — — 8 — - — — 
— > — — 2 th - — 


4 
1 
1 £ } 
IF 
11 : 
9 7 
19 2 4 
: I; {2 
4 Fx 
i 
1 
Þ . 
1 
2 9 5 
* | & 
- F 
= f ; 'S 
7 by 
- 4 j3 q 
17 4 
4 
19 ; 
+ - 
3 * F N 
0 b 4 , 
H _— 
Y „ 
' 
! 1 
1 4 
; 
118 
„ 
o I 
1 - 
f 1 1 
' # : 
2 Fl 
1 14 
[4 > 
74 24 
f 
tot 
Ec 
NEST. 
63:49 
© +3146 
Ii 1 : 
*. 5 » 38 
o © | 
t 4 : 
4 0 1 
1 
b > F 
41 11 
5 3 
1 14 
* > 8 
"© ' 
. 2 2 & 
$1 1405 54 14 
I 
9 : 
7 A 
is 4 
4” 
10 11 
1 * 
x py 
ny 7 7 
144 
+. 
Fa of % 
oh * 
2 Sl 
n 
8 7 
L „ 
7 SH 
i 8 18 1 
7 : | 
8 7 8 
1 
iF k [4 
Li TE. I "T 
1 118 1 
: 1. FE: & 
FIG 
: $394 
1 1 
* % 
7 F 
14 * 
= 11 , 
: a 
Eh: o T 
"Y if 
: bl ; + 
\ 2 1 
1 
* [1 
. 7 
N F 
#- ; 
1 
4 220! 
F (1 *1 
n . 1 
: - 
R 
n 
* 0 j 
>} o 3! 
i i A 1 
1 1 
i 
' [733 1 
15. ty 
4 1 14 
| 
4 , : 
0 114 
o 3 11 
3. IM 
3 4 
* t : 
PLS 
4 44 £ 
x j 
: EEÞ ; 
- 
1 
IH 
1 
1 
1 
9 
1 
4 
39 
x 
* 
1 
14 
1 
h £ 
. 
5 q 
: 
9 : 
1 x 
44 
. 
5 


4 
i 


q — PE © <A 
LEY 


— — — Se — Wa 
NR —_ OE ma 


— * 
Een — be 


— - 


_— ES. 
"a No 


Fw Lad 
— - 
„ — — porting 3 — 


— 


— 


4 — — — * 
: > _—_ 
= — — 5 o — — —— — — — — 
——— TO 22 — — 2 — —— — R 
* —— - — — * _— nd; 


n 


r * 
— 
e Ny — — — — 
* 


— — — — — ß wn 


KING'S COURTS, DUBLIN. 


former ; it will be the plaintiff 's intereſt to bring 


his caſe within ſuch a compaſs as will facilitate the noon 


trial of it, and we would eſtabliſh a dangerous rule, 
in ſaying, that a caſe twice tried within the compaſs 

of ordinary trials, and a third time going into length, 
ſhould be ground work for a trial at bar; par- 


ticularly at a time, when we have judicial know- CounTowns 


ledge, that trials at bar have taken up unwarrantable 
portions of the public time, ſo as to caſt ſome diſ- 
grace upon the law. 

Then come to the certificate, and ſee what is 
ſuggeſted by it; the firſt point is a general 
queſtion as to what is the operation of a fine.— 
burely a Court called upon to determine the 
operation of a fine can have no difffculty in doing 
ſo, particularly when the point has been deter- 
mined already in this very cal. The next queſ- 
tion is, ſuppoſing the plaintif® s title to have been 
adverſe, for twenty years, whether that be a good 
title under the ſtatute of limitations? — That has 
| undergone an inveſtigation three times 1n this caſe, 
and it does not ſeem to call for the interference 


of this Court. Therefore upon the whole, at a 


time when trials at bar have taken up ſo much 
time unreaſonably, we ſee no reaſon to grant one 
In this caſe. The determinations of other Courts 
muſt always have great weight with us; but we 
muſt determine upon the facts which are laid be- 
fore us, and one circumſtance which influences 
our deciſion, is, that the ſolemni ity of the argu- 
ment in the King's Bench will eaſe the conduct of 
the Judge below; therefore the circumſtznce of 
the Ring's Bench having granted a trial at bar in 
this caſe, is a circumſtance with us not t9 
grant it. | : 
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O NEC | 
Ws of IN ſome days after this motion had been diſ- 

woods Poled of, the counſel] for the plaintiff moved, 
, that he might be at liberty to make a ſet-off of 
cCournrows. his coſts, incurred on a trial in ejectment had at 
One Court of /Ycxford in. ſummer aſſizes 1792; and the ſubſe- 
law will not ne quent proceedings thereon, againſt the defendant's 

— late coſts incurred on the trial at bar in the King's 

nor direct a ſet- Zeuch, when each of ſaid coſts ſhould be aſcer- 

— tained by the proper officers of each of ſaid courts, 

motion. — The plaintiff has been ſtopped from proceeding 

| until he pays the coſts of the laſt trial ; there are 
coſts due to him by the defendant, and therefore 
it is reaſonable they ſhould be ſet off, fo that upon 
payment of the balance, if there fhall be any, the 
plaintiff may proceed. 

The counſel for the defendant ſaid they had 
no objection to conſent to the ſet-off required, 
provided the officer of the Common Pleas would 
take all the coſts due on both ſides into his con- 
ſideration, and ſtate how the balance ſhould ap- 
pear to him. The defendant was entitled to coſts 
upon the poſſeſſory cauſe in the Excheguer which 
have not been paid, and therefore if there be any 
ſet-off, the defendant will be entitled to go into 
further demands. 

The Court aſked the counſel for the defendant, 
whether they were prepared with any caſe to ſhew 

that ſuch a thing had been done, and being an- 
ſwered in the negative, the caſe was ordered to 
ſtand over untit next day, that counfel might ſearch 
for precedents. 

Ridgeway, on the next day, faid he 'had not 


the defendant claimed was admitted ;—but he con- 
tended, that upon the cafes to be found in the 
| books 


ele eee ũ . — — 


been able to find a caſe, where ſuch a ſet-off as 
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books, the leſſor of the plaintiff. was not intitled 1794 
to the fet-o# which he claimed; and there was is 
no inſtance of the Court going further back than Joxss 
the laſt antecedent trial. The principle upon which 3 
the courts have adopted the rule of making a party wood 
pay the coſts of one action before he proceeds again 

upon a ſecond, was to guard againſt vexation, cgysarown, 
and oppreſhon. Where the merits have been 

once tried, a ſecond inveſtigation will not be ad- 
mitted, until the coſts of the firſt are paid. Mel- 
chart v. Halſey, 2 Bl. 741. 3 Wilf. 149. In that 
caſe BLACK STONE, F. ſays, if the plaintiff is diſ- 

c ſatisfied with the former determination, he has 
* right to take the opinion of another Court; 

* but then he ſhould pay al! former coſts, and ſet 

© the defendant as near as poſſible, in the ſame 

„ plight, as if no former litigation had been had.“ 

Theſe expreſſions will juſtify the Court, if they 

admit of any ſet- off, in taking all former coſts into 

their confideration, and this is a caſe both of vex- 

ation and oppreſſion. The leſſor of the plaintiff 

has taken the opinions of three ſucceſſive chancel- | 
lors, the equity ſide of the Exchequer upon the | 
poſſeſſory cauſe, the law fide of the ſame Court | 
upon his ejectment; he has had the opinions of - | | 
the judges of the King's Bench, and two judges at 

M/ Prius, yet is not ſatisfied. O'Connor v. Murphy, 

1 H. Bl. 657, is a ſtrong authority in ſupport of 

the defendant, and in Doe v. Nei 2 Stra. | 
1152, the Court ſaid they did not order a party | 
to pay coſts, but were preventing him from being | 

vexatious, which in 4 Med. 379, is ſaid to be the 1 
foundation of the rule. Vide alſo, 3 Wilſ. 206. 2 | 
Term. Rep. $11.—But it may be faid this Court has | i 
no juriſdiction over the coſts in the equity ſuits ; | 

neither has it over thoſe in ſuits at law in the | 
Exchequer or King's Bench. [Here he was ſtopped. ] 1 

Lord CARLETON, Chief Juſt ce. There 1s really | 
nothing in this motion ; we have no authority with 
reſpect | 
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1794. reſpect to coſts incurred in other Courts; the 

— parties intitled muſt recover them as they can, 
—— according to their reſpective rights. How can we 
Uupr g. order the coſts of the King's Bench, or E xchequer 
wood to be taxed? We do not aſcertain the amount 
FD. of their coſts, but only ſay, the plaintiff muſt pay 
CounTown. the coſts of the 7aft trial, before he can proceed 


here. F 
Motion refuſed; 


Erchequet, 


— A —— — — — 
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| Equity Exchequer. 


Fuly 15th, 1794. 


Lord Kixe8BorOUGH againſt RN. 1794. 


HIS was a motion ſor an injunction to ſtop Ejeament to try 


a title under 


1 proceedings in an ejectment brought in the an order af 
King's Bench, in purſuance of an order made in the the Equity fids 
cauſe, that the plaintiff ſhould be at liberty to try his auer ke: 
title at law to certain lands in the pleadings men-; be brought in 
tioned; it was alleged in ſupport of the motion de Exchequer. 
that other perſons had been leſſors of the plaintiff, 1 
and that the action had been brought for different 
denominations of land, from thoſe in the Fe | 
mentioned, and to which the order relate. 

The Lord Carer BARON faid, he thought that 

where parties in the Equity fide of this Court were 

ordered to try a title at law, they ought to bring 

their ejeAments in this Court, in analogy to the rule 

in Cufodiam caſes, (Vid. Vern. and Scr. 306 and 478,) 

and he directed the motion to- 3 till the 


: 
—— — —— — — — — — 
— — 
. t—r en rr EI nn —— 


b bh 
— — 
— m ——— ———————— - 
=> 


next day, when the counſel for the plaintiff declar- 


ed that he was willing to difcontinue his action in | 
» King's Bench, and to bring a new action in this Ml 
our. 3 | | 
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wy — | 
A patentee 


claiming an 
excluſive right 

of printing bi- 

bles, muſt eſta- 
bliſh his patent 
at law, before 
he can have an 
1junction in 

equity. 


CASES DETERMINED IN THE 


Chancery. | 


July 28th, 1794- 


GRIERSON again/? ]ACKSON. 


AMESON for the plaintiff, on the 26th inſtant, 
moved for an injunction to ftop the defendant 
from printing an edition of the bible in numbers. 
The bill ſtated, that by letters patent 6 (ev. 3. the 
ſole power of printing and ſelling bibles was grant- 
ed to Boulter Grierſon, who deviſed 1t to the plain- 


tiff; that the defendant in violation of this grant, is 
printing an edition of the bible in numbers, at one 


ſhilling each number, with prints, and he ſays 1n his 


anſwer, that this edition is accompanied with the 
annotations of learned men, aud therefore he does 
not infringe the patent; and that the law and prac- 
. 0 ĩ OT 29 

Lord CyaNcELLOR. | I believe he may be right. 
I ſhould be unwilling to ſtop the printing an edition 
of the bible in numbers; it may be very uſeful.— 
Has the validity of this patent ever been eſtabliſhed 
at law?—T do not know that the Crown has a right 
to erect a monopoly of that kind. „ 

Jameſon. The law formerly was, that when a 
patentee or perſon at common law, claimed an ex- 
cluſive right to any work of genius, or art, he filed 
a bill againſt rhe perſon infringing that right for an 
account of the profits, and upon the firſt opening 
of the caſe, the party was ſent to law to eſtabliſh his 


right and thtn came back for an account. But that 
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is long ſince diſuſed, and the practice of Chancery 1794. 
tqw is, to receive motions for injunctions, without 
trying the title at law. Dodſiey v. Kinnerfley, Ambl. Gau ο 
403.— The defendant here admits he did not aſk - j ou 
the conſent of the patentee; he ſays he did not think 
it neceſſary to do ſo; but he cannot print this work 
without ſuch conſent. The injunction in Ambl. was 
refuſed; becauſe the Maſter of the Rolls faid he 
would not grant it againſt mere partial extracts from 
a work; but he entertained the motion without any 
previous trial at law: he ſaid, © I would have it un- 
derſtood, that there is no impropriety in the appli- 
cation to this Court. The method of proceeding 1n 
theſe caſes has been changed.”—The right of an 
author to his work muſt be the ſame in law, as the 
right of a patentee claiming under the prerogative 
grant. In Macklin v. Richardſon, Ambl. 694, an in- 
junction was granted at the ſuit of the author againſt. 
publiſhing a farce in a magazine, and there the 

right was not tried at law. Bell v. Walker and 
Debret, 1 Bro. Cha. Cas. 4.52, motion for an injunction 
to reſtrain the defendant from publiſhing the life of 
Mrs. Bellamy, ſtating it to be a piracy from another 
work; the anſwer had not come in; but upon the 
motion extracts from each work were read, to ſhew 
that in many inſtances one was verbalim a copy from 

the other.— The Mafter of the Rolls granted the 
motion, though there was no trial at law. — The de- | 
fendant ſays, his Majeſty has an excluſive fight, and is 
prerogative to print the text of the bible, but if ad- | i 
ditions are made to the work by ingenuity and con- 3 
ment, that is no infringement of the prerogative. 
In Carnan v. Bowles 2 Bro. (ba. Cas. 80, the compiler e _ 
of a book of roads ſold his intereſt in the work to a i 
printer, and at the end of fourteen years, prepared i 
a new edition in which ſome parts were altered; this 2-64 | 
latter work he ſold to another printer, but an in- = 
junction was granted againſt printing ſuch part as | | 
remained unaltered ; ſo here the plaintiff deſires an 
imjunction only againſt printing the text of . | | 

Y 2 1 El, | 
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CASES DETERMINED IN THE 


1 Fl. Rep. 370, Baſket v. Cunningham, the deferdan 
was publiſhing a digeſt of the ſtatutes with large 


GRIERSON notes, a bill was filed for an injunction, which vas 


againſt 
Jacksoxn, 


granted upon motion, becauſe the notes appeared 
to be colluſive. | 3 

Lord CHAN cELIOR. I can very well conceive 
that the King ſhould have a power to grant a patent 
to priut the ſtatute books, becsuſe it 1s neceffary 
that there ſhould be a reſponſibility for correct 
printing, and becauſe the copy can be had only 
from the rolls of parliament, which are within the 
authority of the Crown. I can conceive, that the 
King, as head of the Church may fay, there ſhall 


be but one man who ſhall print bibles and books of 


common prayer for the uſe of Churches and other 
particular purpoſes, and that none other ſhall be 
deemed correct books for ſuch purpoſes. But [ 
cannot conceive that the King has any prerogative 
to grant a monopoly as to bibles for the inſtruction 
of mankind in revealed religion. If he had, it 
would be in the power of the patentee to put what 
price he pleaſed upon the book, and thus prevent 
the inſtruction of men in the chriſtian' religion. 
The patent could not mean to give an excluſive 
right in the printing of bibles. Tt ſtands upon 
perfectly diſtin ground from the eopy-right of 
an author,—Suppoſe a man was indicted for 
blaſphemy, or - ridiculing religion, it is right 
that no book ſhould be received in evidence 

but ſuch as is printed by the King's printer It is 
very neceſſary that it ſhould be fo, to the end, that 
there may be one common repoſitory of an authen- 
ric copy. But the patent can go no further; at leaſt 
upon a motion, I would not determine that it did. 

Burton, for the defendant. There is a preroga- 
tive copy-right veſted in the Crown for certain rea- 
ſous. The King has a right to print excluſively all 
acts of parliament, proclamations, and orders of 
council ; 2dly, as fupreme head of the Church he 
has a right to print bibles. 2. Bl. Com.— As ſupreme 
head of the Church it is neceſſary he ſhould _ 
| | that 


* 
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that right; it is neceſſary for the: purity of the 
faith, Nat the ſources ſhould be preſerved untaint- 
ed. Beſides the King has an intereſt, becauſe it is 
well known that the tranflation of the bible was car- 


ried on at the King's expence. 


907 
1794. 


GRIER SON 
againſt 
Jacksgn, 


Lord CyancerLor. I ſhould very much doubt 


the principle of Judge Blackſtone's reaſoning, for 
if the King acquired any diſtin right by the pur- 
chaſe of the trauflation, it would go in the line of 
repreſentation, not in ſueceſſion. | 


Burfton. It was an act done as King, and as head a 


the Church. The printing this edition of the bible 
can do no injury ; annotations are annexed, taken 
from works of character, and that does not infringe 
upon the patent, ſuppoſing it to be valid. 


Lord CyanceLLOrR. If ever there was a time 


which called aloud for the diffemination of religious 
knowledge, it is this; and therefore I ſhould with 
very great reluctance determine in favour of ſuch a 
monopoly as this, which muſt neceſſarily confine 
the circulation of this book. If Mr. Gr:cr/on in- 
fiſts upon this right, he may try it at law, and then 
come here to ſtop the work from going on. 


Dunn, for the defendant. » There is a caſe in 1 


Vern. 120. where the Chancellor ſent the party to a 
Court of law, before he would interfere. From 
that time no change has taken place upon that ſub- 
ject but this :>a doubt was entertained by many 


lawyers, whether copy-right was a common law 


right; it has been ſince determined, that there is 
no ſuch thing as a common law copy-right. The 
poſition in B/ack/tone was before the determination 
by De Grey, 1 , | 
Lord CHANCELLOR. - There is one circumſtance 
which is very ſtrong againſt Mr. Grier/on. There are 


very many editions of the bible. Now is it to be con- 


ceived, that if this prerogative of the Crown, which 
for certain purpoſes confeſſedly exiſts, extended to 
give the patentees the ſole and excluſive privilege 


of that book, and prevented every other Prop 
| 1 rom 
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GRIERSON 
again 
Jackso 


CASES DETERMINED IN THE 


from printing a copy, that down to this time from 
James 1. the King's printer would ſuſſer ſuch a 
number of editions, without ſtopping them? There 


x, are editions every day in England. At preſent 


there is an edition printing by Macklin, which is a 
moſt magnificent work. The only difference be- 
tween it and this is, that this appears to be upon 


bad paper and worked with a bad type; Macklir'y 


is a moſt beautiful paper and type. I have no 
doubt that it would be an high miſdemeanor to 
print bibles incorrectly, and as to very particular 


purpoſes, I have no doubt that Mr. Grier/on has an 


excluſive right to print bibles and prayer books, 
but unleſs I am bound down very ſtrictly, I will 
not determine upon motion, that no man but. the 
King's printer has right to print ſuch works as 
theſe. | 


The motion ſtood over until the next day. 

Lord CHanceLiorR. I have been looking into 
this queſtion, and I find that I cannot grant this 
injuction. Mr. Grierſon ſtates, that he has had 
for forty years the excluſive right of printing bibles, 
common prayer books, &c. under a patent from the 
Crown. I do not know that the validity of ſuch 

atents has ever been eſtabliſhed at common law. 
Fo the caſe of Hills v. the Univerſity of Oxford, 1 
Lern. 275, a bill was brought to reſtrain the defen- 
dants from printing bibles. The defendants 
pleaded a patent granted 8 Car. 1. giving a power 
to print bibles and other books not prohibited. 
The Chancellor ſaid, that the validity of the patents 
was a queſtion triable at common law, and he di- 
rected an action to be brought in the Court of ry 
- pen SW | | cuch, 
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| Bench, and in another caſe in the ſame book, p. 120. 
upon a mation for an injunction to ſtop: the ſale of 


bibles printed beyond fea, : the Lord Chancellor. Gaien5oN, 
directed a trial at law, after which they 138 


might come back to him. In 1 Hawk. P. C. c. 
79. J 6. he ſays, © alſo it ſeems to be the better opi - 
nion, that the King may grant to particular perſons 


the ſole uſe of ſome particular employments (as of 


printing the holy ſcriptures and law books,) whereof 
an unreſtrained liberty might be of dangerous con- 
ſequence. And in a note it is faid, © that the rea- 
ſons given are, that the invention of printing was 
new; that it concerned the ſtate and was matter of 
public care; that it was in the nature of a procla- 
mation, and none could make proclamations but the 
King.“ —If theſe were the reaſons upon which the 


doctrine was founded, I do not think they will ſup- 
port him. At common law the King might grant a 


patent for any length of time for the encourage- 
ment of trade; but by a particular ſtatute this is 
now reſtrained to fourteen years. — Till Mr. Grierſon 


brings an action at law, I cannot take upon me to 


decide this queſtion, from the authority of Hills v. 
the Univerſity of Oxford and of that other caſe in 
Vernon, and it may be obſerved, that in theſe caſes, 
the parties never came back, that I can find, into 
the Court of Chancery. | | 
Dunn, for the defendant. In Vin. abr. 17 vol, 


209. there is a note which doubts the opinion of 


Hawkins. | 

The Attorney General, Duquery and Ewing, ſor 
the plaintiff.— The note in Vin, was an angry opl- 
nion of the compiler, who was exaſperated with the 


printer about ſomething relative to his work.—lIn 
1 Alk. 284, the rule as to the neceſſity of a trial 


at law is reſtrained. The Lord Chancellor ſays, it 

is a general rule, that a man ſhall not come into a 

Court of Equity to eſtabliſh a legal right, unleſs he 

has tried his title at law, if he can : but this is not 

ſo general an objection, as always to prevail. 1 4 
| or 


againſt 


7 
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1794. Lord Caancetior. Take up the queſtion on 
is ground: — The King grants a ſole right to print 
Gnm neon. bibles for forty years: if this be valid, the King is 
1 op. reſtrained during that time from granting another 
patent, and the patentee has a monopoly for that 
term. Now ſee whether if the Crown may reſtrain 
its ſubjects from printing, its OWN power tied up 
thus for forty years, cau ſtand in a Court of lan. 
It appears from the caſes in Vernon, that a pouer 
granted by the Crown may be revoked in part, by 
granting part of the ſame power to another. 
To be ſure the Crown muſt have ſome power of 
granting patents; but conſider whether that power 
committed to the Crown for neceflary purpoſes may 
be entirely tied up for forty years. It is of necel- 
fity, that the Crown ſhould have the power of li. 
cenſing bibles, which alone ſhall be uſed in places 
of public worſhip, and you could not give in evi- 
| dence in a Court of law any bible not licenſed. 
But it is a different queſtion, whether an excluſive 
patent for forty years is not in itſelf a deception on 
the King, and does not reſtrain the power of the 
m_ to ſuch a degree as it ought not do be con- 
trolle 

The counſel for the plaintiff then cited Hows. | 

352 where the ofhice of King's printer was granted 
for 30 years. — 7 Bro. P. C. 88. where all the caſes 
of injunctions upon this ſubject are cited. The 
opinion of Juſtice Blackſtone 1 is in favour of the 
plaintiff. 

Lord CnaxcrTLLOR. Mr. Juſtice Blackſtone was 
certainly a very ingenious man, and his book has 
great merit conſidered as a book of lectures deliver: 
ed in an Univerſity. But his commentaries are not 
authority, and if any man looks into is —_— of 
Remitter, he w gl ſee It. 


YU 


The 
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> The motion again ſtood over, -and this day 

The Attorney General mentioned a caſe in Lucas 
105, and 2 Show. 258, Stationers“ Company v. Lee, 
which come nearer the-preſent caſe than any other, 
and there it was held that the Crown had a prero- 
gative right in all copies of the bible.—If however 
it be neceſſary to determine this matter at law, it 
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GRIERSON 


againſt 
Jackson, 


will fave time and expence to direct an iſſue, or 


ſend a caſe to a Court of law. | 
Lord CHanceLLoR. That muſt be done upen 


the hearing of the cauſe, unleſs both parties con- 


ſent. The caſes which have been mentioned ſeem 
to intimate, that it never has been ſolemnly decid- 
ed, how far the prerogative extends to give a ſole 
and exclufive right of printing bibles. In the caſes 
in 1 Fern. which I mentioned before, the right was 
directed to be tried at law, but Ido not find that the 
caſes ever came back into Chancery. In 2 Atk. 485, 
Lord Hardwicke lays it down, that Chancery never 
tries a right claimed under a charter. There are 
innumerable copies of bibles printed in both coun- 


tries. Mr. Macklin is now printing a ſuperb edition, 


copies of which are ſent here from England, and 


there has been no ſuit againſt him by the King's 


printer. Many of the old caſes upon this fubjeR 
were determined upon the principle of the licenſing 


0. . 
No rule. 


Michaelmas, 
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" Michaelmas, 1794. 
MEMORANDUM. 


Jauxs WBrrrsroxn, Eſq. was appointed one of 
| = Majeſty's counſel at law, and called within the 
* Ys 


King's Bench, 


November 17th, 1794. 


The KING again The PRO PRIETORS of the 


1794. ' NORTHERN STAR. 
Affidavit b as 3 
avi * J 1 tra 
Paier on Fre. AM tis trial at bar, (which was an iſſue of tra 
verſe of an indictment for publiſhing a ſedi- 


prietor of a J 
Newſpaper tious libel). | 


lod ed in .* 7· . - 
the Stamp-Ol. Lord CLONMELL, Chief Fuftice, mentioned that on 


fice, purſuant to a former trial of Rabb(the Printer of the ſame Neuſ- 


Stat. 23 & * f 5 
ay — 52. Paper) a point had ariſen, * whether the affidavit 
evidence of his © Jodged in the Stamp-Office, purſuant to the ſtatute 


being Printer or Ki : 
Progeictor| fob- A 23 & 24 Geo. 3. c. 28. / 1. was evidence of more 
ſequent to the than that the defendant was Printer of the paper, 


_ 1 —_— tat the time of making the affidavit ;”” that the Court 
had then ruled this in favour of the defendant, but 
that they had ſince conferred with the other judges, 


who had over-ruled this deciſion. 
ET Common 


Fl 
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| Common Pleas. 


November 19th, 1794. 


The Executors of KELLY againſt FALLON. 1794. 


N this caſe an attachment had iſſued againſt Sir A Sheriff arreſt 
Richard St. George, Bart. late High-ſheriff of ed by virtue of 
. = | wotg an attachment, 
the county of Roſcommon, for a contempt in not for not amend- 


amending his return to a certain writ of this Court, ing *retyrn, is 


purſuant to an order made to that effece. deen 

On this day, Sir Richard St. George appeared in upon 8 

cuſtody of the tipſtaff; and „ 
Ormſby moved, on his behalf, that he ſhould be than be is a 


diſcharged, or be admitted to bail to appear on the liament, parti; 
return of the writ. This is a motion founded on _ when 
the privilege of parliament, whoſe members cannot hot ging, nor 


be arreſted but for treaſon, felony or breach of the was there any 
peace: the Court is bound to know that Sir R. St. ra 
George is a member of parliament ; a member of for the diſpatch 
parliament appearing in Court and averring that he is 4 — Go 
a member of parliament, is ſufficient for the Court; dence of a per- 
it is bound to take judicial notice of the meetings member af par- 
and prorogations of parliament, Doug. 95. in notis, R. liament is the 
v. Wilde. The queſtion whether members of parlia- turn to the 
ment arreſted for contempts in civil ſuits has privi- mons. 
lege, has often been conteſted and never dicided 
on; the conſequence of which has been, that in a 
late ſęſſion, an officer was attached by the Court 
for not executing a writ, and was ſent to Newgate 
by the Houſe of Commons for attempting to exe- 

8 ä cute 
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Executors of 
KELLY 
againſt 
FALLON. 
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cute it (a): if you grant the preſent motion, is will 
free your officers 1 in future from any ſuch unplea- 
fant dilemma. In the caſe of the King v. Wilkes, (b) 
PRATT, Chief FJuſtice, ſaid he would not meddle 
with the privilege, but would leave it to the houſe 
itſelf.- If this be an attachment in a civil ſuit be. 
tween'ſubjet and ſubject, you will order the per- 
ſon for whom I apply to be diſcharged, for mem. 
bers of parliament are expreſsly privileged from 
arreſts in civil caſes by the ſtat. 3 Edw. 4. c. I. 
whereby it is enacted, © That no miniſter of Par- 
* liament, coming or going to Parliament, during 
«© 40 days before and 40 days after the ſaid Parlia- 
“ ment fniſhed, ſhould not be empleaded, vexed, 
nor troubled by no means.“ Nor will it be argu- 
ed, that by ſubmitting to the arreſt, this gentleman 
has waived bis privilege ; Ca. temp. Hardw. 41. Hol 
day v. Pitt, waiver of privilege muſt be in 5 
(Lord Can Lxrox, Chief Juſtice. Certainly it 
would be very hard to deprive a man of his privi- 
lege for being amenable to the laws.) 
This is not the caſe of a breach of the peace; it 


bas always been held, that a breach of the peace 


is ſomething for which ſureties of the peace may 
be demanded; but ſureties of the peace cannot be 
demanded in this inſtance; a member of parlia- 
ment cannot be arreſted put for an indilable of- 
fence, 1 El. Com. 166, 

Lord CaRLETON, Chief Fu/lice. This is an ap- 
Plica tion on behalf of Sir Richard St. George, ſug- 
geſting that he is a member of the lower houſe of 
parliament, and defiring that he may be diſcharged 
from an attachment that had iſſued againſt him for 2 


breach of his duty as a public officer. The firſt 


thing for us to conſider in this caſe, is, whether the 


- gentleman appears, by ſuch evidence as is laid be- 


fore us, to enjoy ſuch a privilege, to hold ſuch a 


capacity as is ſtated. We ſhall not diſpute that we 


are judicially bound to take notice of the com- 


m encements 


(a) Vide note in p. 316. poſt (6b) 2 Wits. 151. 
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| mencements and termiinations of the feſſtons of par- 
lament, but we are not bound judicially to take no- 


| tice whether ny individual is a member of parlia- Exccutors of 


ment or not. In every eafe of the kind which has 


occurred, if Hæs appeared by fatisfaftory evidence, Fab bon. 


that the perfor! was poſſeſſed of the privilege ; it is 
not fo here; many fuck applications have been 
made, and the uſual, and, 1 think, the proper and 
the conffitutional evidence to be laid before the 
Court, is the return to the writ of fummons; that 


was the Opinion ef the Court of King's Bench. in 


England, in the eaſe of Holiday v. Pitt (a): in one 
inffance, the King v. Wiltes, (b) there has been a 
ſubftitution of this evidence, vis. the admiſſion of 
the counſel for the King, that the defendant was 
4 member of parliament : in another eaſe, the re- 
cord of the Cotirt proved the fact; and according 
to my recollection; the fame rule was obſerved in 
this Court in the eafe of Mr. Martin, ſome years 
ago: there is thefefore à failure in the firſt ground 
of this appheatiott; the Court is not bound to take 
notice that ary individual is a member of parlia- 


ment, and there is no evidence of the fact before 
us. But in additien te this, let me ſtate, that this 


is an application to diſellarge Sir Richard St. George 
frot the effect of an attachment againſt him, for 
breach of His duty as # public officer, in neglecting 
to appear before the Court, to anfwer for # con- 


tempt, with reſpect to the execution of the proceſs 


6f-this Court; in truth, if this privilege is to be 


extended to caſes of a breach of public duty, fo as 


to protect the offenders from the effect of an attach- 
ment; the whole diſttibutive juſtice of the country, 
will be at the mercy of members of parliament ; 
they have many privileges which we muſt take no- 
tice of ; there may be others which lie within their 
own breaſt, and till they deeide that they have fuch 
and ſuch privileges, we muſt not take theſe for 


granted, We have heard of the determination Ns 
h ; the 


(a) 2 Str. 985. (3) 2 Wils. 151. 
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1794. the Houſe of Commons in 1791, (d) and we admit, 
——7—— that that great body has power to determine on the 
_— of privileges of its members, and when it ſhall clearly 

gan decide on them, no Court will be raſh enough to at- 

FALLONS- tempt to over-rule them; but let it be known that 
| that caſe went no further than a claim of privilege, 
ſitting parliament; no caſe has gone ſo far, as to ſay, 
that a public officer, taken for a contempt of the 
Court, at a time when the parliament 1s not fitting, 
and when there is no notification when it is to fit for 
the diſpatch of buſineſs, ſhall have his privilege. 
We, therefore think, that Sir Richard St. George, 
not having ſhewn that he has privilege, or, that the 
privilege extends to this caſe, we cannot, on this 
application, ſtop the execution of juſtice. 
CROOKSHANK, yon This. is a point that has 
been frequently decided in England; not ſo often 
in this country; a member of parliament is enti- 
tled to certain privileges, and when his privilege 
is aſcertained, a Court of juſtice is bound to attend 
to it as part of the law of the land; but a member 
of parliament is not entitled to be diſcharged in all 
caſes, and perhaps this is one of thoſe caſes to which 
his privilege does not extend; but there is no ne- 
ceffity for me to give an opinion on that point, be- 
cauſe J am of opinion, with my Lord, that ſuffi- 
cient evidence that the perſon, on whoſe behalf 
this application is made, is entitled to privilege, has 
not been laid before us. | 
Finucant, Juſtice. In my apprehenſion, this is 
2 matter of too great magnitude to be diſpoſed of 
in this way; there are. two methods by which it 
may be brought before the Court, either, by a writ 
of privilege, which I conceive to be the true and 
proper 
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(4) This was the caſe of Mr. Pennefather, a member of parlia- 
ment, who was arreſted while parliament was fitting, by a tipflaff, 
under an attachment for a contempt committed by him in his office 
of ſheriff; this arreſt was declared a breach of the privilege of the 
houſe, and the tipſtaff was committed to priſon, where he remained 


ſome days, 
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proper method, or, as in ſome caſes (but which I 1 
dont think proper here) by motion: if a writ of 
privilege is ſued out, the party intereſted may plead E 
io it, and then the queſtion comes legally and con- 
ſtitutionally before the Court to be diſpoſed of; but 
the preſent is a caſe of too great magnitude to be 
diſpoſed of by motion. In Pitt's cafe indeed, he 
was diſcharged on motion; but that was a caſe of 
an arreſt, under a civil proceſs for debt, made two 
days after the riſing of parliament; and after long 
doubt and conſideration, it was held by the twelve 
judges, that in that inſtance, he having applied for 
his writ of privilege, he might be diſcharged on 
motion. The ſtat. 12 W. 3. (a) allowed ſuits againſt 
members, but prohibited arreſts on the body, and 
on this ſtat. the judges held that they might dif- 
charge on motion, but that is not ſimilar to the pre- 
ſent caſe,. where there is a breach of public duty. 
In a caſe in Sayer 50 (O), an attachment was ap- 
plied for againſt the Biſhop of Sr. A/aph, for not 
returning a writ of Fi. fa.; the Court held clearly 
that he had no privilege in fuch a caſe ; the attach- 
ment did not go indeed, becauſe it appeared that 
the Biſhop was not the perſon bound to return writs 
—if there is any doubt in the caſe, is it a fit mat- 
ter to be diſpoſed of on motion? but it does not 
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appear to us, that the perſon applying is a member 


of parliament at all; but let him ſue out his' writ of 


privilege, let it be pleaded to, and then the fact 
will come properly before us. | 
Lord CaRLETON, afterwards (conceiving that what 


he had ſaid had been miſunderſtood) explained 


himſelf thus: In the firſt place, the preſent 
mode does not appear to us to be the proper one 
of ſtating the privilege; that would be ſufficient to 
ground our deciſion at preſent. But wiſhing to 
meet all ſubje&s of importance that come before 
us, as fairly as we can, we have entered into the 
diſcuſſion-of the queſtion of privilege itſelf; we do 

not 


(a) 12 V. 3 4. 3. Engl. 1 Geo. 2. c. 8. Ire. 
(b) Foley v. Langhorne, Say. 50. 
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1794. not take upon us to decide, whether the Houſe of 
Commons have privilege in this caſe or not, but we 


— — y . 
 Executors of ſay , that it 18 2 9 us in refuſing this 


ene motion, that it is 


FabLoN privilege.” 


b 


' 
* 


whether they have ſuch 
Motion refuſed. 

. Sir R. St. George was then committed to the 

cuſtody of the Marſhal of the Four-Courts 


| (s) Vide Ridgew. Caf. Tempe Hardw. p. 101. in notis. 


Common 


— 
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Common Pleas. 


Friday, November 21 fr, | 1794. 


 Mappock againſt RIiveTT.  - | 1794. 


HIS caſe came before the Court, on a point Th: _—_ of 
L ſaved. It was tried at the fittings after Eaſſer note not having 
Term 1794, before Mr. Fuſtice CHAMBERLATN, and due notice of - 
was argued in Trinity Term laſt by Hunt, M*Nally, by le maker, 
and C. S. Williams for the defendant, and Burne ang promiſed that 
Hitchcock for the plaintiff. It was an action on a firs 8 
promiſſory note by a ſubſequent indorſee againſt fix weeks he 
the firſt inderſer. The proofs uſual and neceſſary The nde beisg 
to ſupport this action were given, except that of held over for 
notice to the defendant of non-payment by the — Sa 
maker of the note; of which no evidence at all that this pro- 
was produced. But it was proved, that on an appli- Þ'* removed 
cation made to the defendant for payment, ſeveral 1 
weeks after the note became due, he acknowledged hunt of notice, 
the indorſement to be his, and promiſed, that if evidence that 
the note was held over for fix weeks, he would pay it; he was ignorant 
. AS . == | . . of his nog being 
which was -eomplied with. A verdict was taken for liable. 
the plaintiff, ſubject to the opinion of the Court, | 
on the following point, © whether the above pro- 
* miſe removed the objeRion ariſing from the want 
© of notice, fo as to entitle the plaintiff to recover 
* againſt the defendant upon the firſt count. 
his day the Court gave judgment. 
Lord -CaRLETON, Chief Fuſtice. This caſe now 
ſtands for the judgment of the Court. It is an ac- 
5 | 2 tion 
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tion by the-plaintiff as indorſee againſt the defen. 
dant, indorſer of à promiſſory note for /. 13 : 15 
dated the 2:4 of September 1792, drawn by William 
F'-mmng, payable to the defendant. or order 61 days 
after date. 'There 1s allo a count for money had 
and received, and an fimul computaſſent. The de- 
feudant pleaded the general iſſue; no proof was 
made on the trial of any notice of demand upon 


the maker, or of his refuſal to pay, but evidence was 


given that the defendant promiſed to pay, if the plain. 
tiff would give him time for fix weeks, which was ac- 
cordingly given before the action was brought. 
There was a verdict for the plaintiff, ſubject to the 
opinion of the Court; “ whether the above promiſe 
removed the objection ariſing from the want of 
notice, ſo as to entitle the plaintiff to recorer 


„ againſt the defendant upon the firſt count“ no 
'reliance being had upon any of the other counts.— 
This caſe was argued laſt term. Some manuſeript 
Caſes having been cited, we ordered it to ſtand for 
judgment, until this term, that we might have an 
opportunity of getting an accurate account of them, 


This action is upon the promiſſory note ; not for a 
breach of the parol promiſe, that promiſe not being 


declared upon; it was not introduced as a ſubſtan- 


tive right of action, but given in evidence, in order 


to maintain the right of action upon the note, and 


to obviate ſome objeQions which were made to the 
ſecurity. It is clear the note was originally paſſed 
for a good, conſcientious, and valid conſideration, 
and was, at the time of the indorſement, valid, and 
effectual. But it muſt be admitted, that the drayer 
of a bill of exchange, and the indorfer of a note, 
who: after indorſement is like the drawer of a bill, 
may by the laches of the holder in not duly en. 
forcing payment from the acceptor, or maker, and 
giving notice of the refuſal, be completely dif- 
charged from all liability. However, the rule is by 


no means univerſal: thus, where the acceptor has 
not effects of the drawer, he is not within the prit- 


| cipie 
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ciple of the rule, nor is he diſcharged by want of 1794. 
notice. So in the caſe of accommodation notes, | 
where the indorſer has given no conſideration :— 8 
in theſe caſes they ſuſtain no injury, and cannot River. 
make the objection of a want of demand and no- 

tice. If We. all the circumſtances, the original 
liability be not diſcharged, the bill and note remain 

valid and effectual, and the original conſideration 

remains in its primary force. This caſe now under 
conſideration does not depend upon any looſe, idle, 
equivocal converſation, nor upon any propoſal not 
acceded to; but upon a promiſe explicit, a condition 

accepted of, and the benefit of the performance of 

that condition enjoyed by the perſon propoſing it. 

The note, like a bill of exchange accepted, was 

payable ſo many days after date; the indorſer then 

muſt have known, when it became due, and there 

is no ground laid of any ignorance of his not being 

liable. Such is the general doctrine. I will now 

examine the caſes: the firſt caſe adverted to, was 

that of Bliſard v. Hurſt, 5 Bur. 2670. that was an ac- 

tion againſt the indorſer of a bill, payable fix weeks 

after date, on refuſal to accept ;—the plaintiff kept 

the bill more than three weeks without giving any 


cod — GD 


| 
'Y 
| 


f notice; the drawer remained ſome time in eredit, 
a but failed before the bill was due; when the defen- 
F dant had notice of the refuſal to pay, be firſt ſaid 
g he would take up the bill upon his return; but af- 
0 terwards ſaid, he was adviſed he was not bound. 


The argument of the bar and of the bench in that || 
caſe turned upon the queſtion, whether it was ne- | j 
ceſſary to have tendered ſuch a bill for acceptance; 
and alſo, whether, upon ſuch a tender made, and 
acceptance refuſed, that refuſal ſhould not have 
been notified. It is obſervable, that the promiſe 
was thought of ſufficient importance to be inſerted 
in the caſe, but upon the argument no alluſion 
was made to it. I will not venture to ſay, whether 
the reaſon was, that the indorſer being appriſed 
when the bill was due, by its being payable after 
date, made the tender unneceſſary, or not: but 
| © 8 - it 
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nuaty, and the next day the defendant propoſed to 


. rarice, and therefore . inoperative, and the entire 
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it was determined, that being in ignorance of thoſe 
circumſtances, which if OY in time, might 
have enabled hun to reſort to the driver, he was dif. 
charged. The next caſe was Bitkerdike v. Bu inan, 
1 Term. Rep. 405. That was an action by an aſſignee 
upon the uſual money counts; to invalidate the 
commiſſion, it was alleged that the bankrupt had 
drawn a bill of exchange in favour of the petition- 
ing creditor, which reduced his demand below 
1001. The bill was difhonorired and no notice of 
the non- payment was given to the bankrupt, and it 
was therefore ſaid, he was. diſcharged from the 
amount of it. Mr. Juſtice AsuHURSTH held expreſs- 
15, that the laches might be waived, and that the 
bankrupt ſubmitting to the bankruptcy was a waiver 
of the want of notice al an adiniffion of the debt. 
Mr. Fuftice BuLLEek did not difpute that there 
might be ſuch a waiver, but thought it could not 
be after bankruptcy; and he doubted, whether a 
third perſon could avail himſelf of it. 

The next caſe was Goodall v. Dolley, 1 Term Rep. 
712. That was an action againft an indorſer of a 
bill, payable 65 days after date; the refufal to ac- 
cept was on the 8th of November;—on the 6th of 
January following, the plaintiff wrote a letter, men- 
tioning the return of the bill, but not mentioning 
the time, or the circumſtance of tendering it for 
acceptance. The bill expired on the 11 of Ja- 


pay it by inſtalments; there was a verdict for the 
defendant, Mr. Juice HEATH being of opinion, 
that the propoſal was made in ignorance of the cir- 
cumſtances, aud that it was material to know, that 
the defendant was diſcharged by the plaintiff's 
laches: — there the bill was payable ſo many days 
aſter date, and it was not held in fuch a caſe, 
that a tender for acceptance was neceffary, and 
BülLEx conſidered the promiſe made in 1gno- 


court held it to be conditional, and not being ac- 
ü | | Fa cepted 
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cepted of, was confidered as if it never had been 1794. 
made. Theſe are ftrong and deeiſive reafons to wr mu 
maintain their judgment; but in Biſard v. Hur, Mabpock 
the judges do not ſpeak of the promiſe being made RNA. 
in Ignorance. © «| e 
The next cafe cited was Rogers v. Stephens, 2 Term 
Rep. 113, —That was an action by the indorſee of a 
foreign bill of exchange payable 40 days after 
fight; the tender for acceptance, and the refuſal 
were on the I/ of November; the bill was noted 
for non-acceptance, and afterwards - proteſted for 
non-payment ; the want of notice to the drawer, 
and the prateſt for non-acceptance were relied 
upon; the drawee had no effects of the drawer, 
and the defendant made a promiſe, ſaying © the 
bill muſt be paid.” Upon theſe grounds, Lord 
Kenyon directed a verdict for the plaintiff. * On 
the motion for a new trial, it was ſtated, that the 
defendant had evidence ready to ſhew that he ſuſ- : 
tained a real injury by the want of notice, but that 
ſuch was not given, it being ſappoſed, that Lord 
Kinyon's opinion proceeded upon an admiſſion of 
| theſe fats; — his Lordſhip ſaid he had no recollee- 
tion that ſuch evidence was offered.—In that caſe, 
the want of effects in the drawee's hands would of 
itlelf have fully warranted the verdiQ, if the cir- 
cumſtance of the ſpecial injury had been entirely 
out of the cafe :—But if that evidence had been 
given, and the fact contended for by the defendant 
had been allowed, it would have diſcharged the caſe 
of the circumſtance of the want of effects, and the 
plaintiff prima facie would be reſponſible for the 
laches. The Court took it up on theſe circum- 
ſtances, and though Lord Kenyon at laſt ſaid, he 
conſidered the promiſe as eſtabliſhing the right, 
even if the injury had been proved, the opinion 
was but obiter, and not upon the point that aroſe in 
the caſe. | | 
I now come to conſider the Iriſh cafes upon this 
ſubject, ſo far as I have been able to get any intel- 
ligence of them. The firſt caſe is Finlay v. M*Cay, 
Exh. 13th May 1794, (his Lordſhip tated the vo 
= | | caſe \ 
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caſe as in p. 82 ante). In that caſe there was no 
romiſe, nor even any communication between the 
plaintiff and the defendant. There was a mere ad- 
miſſion of a very old debt upon a ſtatement of the 
defendant's affairs, prepared in order to procure a 
letter of licenſe from his creditors. The caſe came 
before the Exchequer upon a point ſaved ; the Court 
does not appear to have decided the point, but di- 
rected a new trial, probably ſuppoſing, that the 
facts were not ſuſficiently inveſtigated ; or whether 
the Court thought the kind of waiver ſo equivocal 
as to require the opinion of a jury upon it, or 
whether the jury ſhould determine if there were 
effects in the hands of the drawee, the Court hav- 
ing aſſigned no reaſon for their rule, no principle 
can be collected from it. | 5 . 
The next caſe was Read v. Reynolds, in the ſame 
Court, on the ſame day. (Here his Lordſhip ſtated 
that caſe, Vid. ante, 85). In that caſe the Court en- 
tered a non-ſuit; the reaſon of the Court is not 
ſtated, but it appears that the communication be- 
tween the plaintiff and the defendant conſiſted of 
the ſeveral propoſals, which were not accepted of, 
and conſequently laid out of the caſe, upon the au- 
thority of Goedal! v. Dolley. | 
The next caſe was Yallotten v. Furnes, in the ſame - 
Court, on the ſame day (His Lordſhip then ſtated 
that caſe, /id. ante, 87). There the Court does 
not appear to have doubted, but that a clear; expli- 
cit promiſe, not founded in 1gnorance, might con- 
unue the indorſer's liability; but they enquired 
whether the promiſe was conditional, or abſolute; 
they conſidered it an abſolute promiſe, and giving its 
fall effect to continue the liability, they ordered the 
?afea to the. plaintiff. This is a direct authority, 
that an expreſs promiſe is ſufficient to ſuſtain the 
action upon the inſtrument, and diſcharge the ob- 
zection ariſing from want of notice. 5 
The next caſe was M*Loughlin v. M Donnel, in 
the ſame Court, on the ſame day, after the other 


caſes had been diſpoſed of. (His Lordſhip 2 * 
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that caſe, Vide ante, 93.) The caſe was called on 1794. 
after the other caſes, aud the CHIET BARON faid it 
came within the caſe of. Byard v. Hur/t, and the Mavoock 


ainſt 


poftea was ordered to the deſendant. That Was an Rivarr. 


action againſt an indorſer, not implicated in the 
original tranſaction. Whether the Court of Exchequer 
conſidered the matters ſtated in the caſe as different 


branches of a treaty in no part concluded on, or 


for ſome more weighty reaſon, not to be collected 
from the account of it, the obſervation of the learn- 


ed judge is well founded, the caſe referred to, hav- 


ing determined what laches was. But I cannot think 
they meant to decide, that no promiſe, however 
ſtrong and explicit, would make the indorſer lia- 
ble :—The Court had on the ſame day, in Yallotten 
v. Furn:s, decided on the contrary principle, and if 
they intended to over-rule the principle of Rogers 
v. Stephens, they would have expreſsly declared it. 
The next caſe was Burke v. Molloy, in this Court, 
E. 1794: It was an action upon two bills of ex- 


change; a caſe was made for the opinion of the 
Court; the determination as to one of the bills 


only relates to the ſubject now before us. The de- 
fendant was indorſer of a bill of exchange for 100 l. 
drawn in February, 1787, payable two years after 
date. The action was tried before Mr. Juſtice 
CHAMBERLAIN, and there it appeared in evidence, 
Tc. (Lid. ante, 145.) There the deciſion depended 
upon looſe equivocal converſation ; the expreſſion to 
Thewles amounting only to thanks for civil con- 
duct; the other converſation being a looſe offer of 


a compromiſe, not accepted of. However deſirous 
Courts of Juſtice may be to place a guard round 


mercantile tranſactions, yet it never has been laid 
down, that a clear expreſs promiſe, not founded in 
Ignorance, may not diſpenſe with the plaintiff*s 
laches, and preſerve the liability to pay a demand, 
fair in its origin. On the contrary, the expreſs 
opinion of Mr. Juſtice ASHHURST, and the implied 


opinion of Mr. Juſtice BulIER, the direct decifion 


of the King's Bench, Weflmin/ter, in Rogers v. Sto- 
- phens, 


, 


_ 
} 
i 
i 
g 
j 


- 
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1794. phens, and the determination of the Exchequer here 

| in Vallotten v. Furnes, appear to me, to ſupport the 

Mavoocs plaintiff's: right of action; we therefore think, ang 

N Jam warranted to ſay it is the opinion of my bro. 

ther KELLY (a), that the plaintiff is entitled to the 

Poſtea. 

 CrooksHaNnk, Juſtice, and Fix ueANE, Puftice, 
concurred. 8 „ 

FinucaNE, Juſice, thought it ſupported by the 

authority in Bul. N. P. 4705 255 8 


Foſtea to the plaintiff. 


(a) Mr. Juſtice KE LIV was abſent when the judgment of the 
Court was given. 5 


Nov. 22d, 1794. 


Lovrfaxp Leſſee of Lady CARHAMPTON againft _ _ 
Earl CARHAM TON. 


The elauſe of ba this caſe iſſue having been joined, the clauſe 
. 0 privs ran thus: —“ Unleſs Lord CARTE“ 
ver lick. N, Chief Juſtice, &c. ſhould before come,” 
&. The trial was had before Mr. Juſtice CH au- 
BYRTAIN, and a bill of exceptions having been 
taken to his opinion, it was incorporated with the 
/5/7-a, purſuant to the ſtatute, and the paſtea ſtated 
the trial to have been had before Mr. 7ufice CHAu- 

2ERLAIN. Previous to the arguing of the bill of 
exceptions, a rule had been obtained to ſhew cauſe, 
why the clauſe of ni privs ſhould not be amended 
by inſerting the words © or inthe abſence of —_— 
f | cc le 


—— —— ages 


n —— 2 2 = = 
— on - 5 — — — 
— ——_ —— — Pc er — —Um— —— ä ñ —-—-— — * - 
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« Chief Juſtice, one of his brethren, juſtices of 
« ſaid Court,” after the words, Lord CaRLETON, 
« Chief Fnflice.” Duquery, Beresford, and Macart- 
in ſupport of the rule. | | 
Jobnſon, Saurin, and Seriven againſt it. Wo 
Lord CaRLETON, Chief Fuſtice. The amendment 
moved for in this caſe is to inſert in the clauſe. of 


nifi prius in the habeas corpora juratorum, after the 


name © Lord CarLETON,” the words, or in the 


« zbſence of the ſaid Chief Juſtice, one of his bre- 


< thren juſtices of the ſaid Court.” Amendments 
are carried much farther in modern times than for- 


merly, and the judicial proceſs is more within our 


own power than original writs iſſuing out of Chan- 
cery. The habeas corpora juratorum has before this 
time been amended, 1 Rol. Abr. 304. I give no 


opinion at preſent, whether the uniform eourſe of 


the Court would eſtabliſh the proceſs as legal. If 
it would, the amendment correctly expreſſes what 
before was the courſe of the Court, and the great ex- 
tent of the miſchief calls for the interference of the 
Court, for the objection, if it were to prevail, would 
annul every verdict had before the puiſne judges. 
Juſtice is clear in the preſent caſe, without deter- 


mining the final merits between the parties. It ap- 


pears judicially to us, that Mr. Fufice CHAMBER- 
LaIn had the capacity of fitting at Ni Prius, by 
virtue of a commiſhon, and the /tat. 17 & 18. Car. 2. 
0. 20. We have allo judicial knowledge, that he pre- 


ſided at the trial, as a Judge of this Court, that the jury 


attended before him, and were ſworn without any 
manner of objection, that the parties attended, and 
the defendant on record, treats him as a judge com- 


petent to try the cauſe, becauſe he excepts to his 
opinion for an alleged error in his judgment, not to 


his capacity to try the cauſe. Under theſe circum- 
ſtances, we are of opipion, that we ought to permit 


the leſſor of the plaintiff to make the amendment. 


The Court went a great length in Carty v. Aſhley, 
2 Bl. Rep. 918. to ſupport the proceeding; they pro- 


longed the return of a writ upon the ground of 


implied 
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rected to the Sheriff of the county of Dublin, and 
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implied inſtructions, namely, that where a part 
beſpoke a writ teſted a particular day, he impliedly 
gave inſtructions to the officer to make it returnable 
in proper time, and from theſe implied inſtructions, 
without any evidence of them, the Court gave li- 
berty to amend. Conſidering the conduct of the 
defendant here as an admiſſion, that the proceed- 
ings were regular, adverting to his admiſſion of the 
judge's capacity upon record ;—confidertng this as 
merely the proceſs of our Court and examining the 
latitude of the miſchief' which might ariſe from the 
objection, I think we may allow this amendment 
without going an improper length. * ; 
CROOKSHANK, Juſtice. I entirely concur with 
Lord CARLETON. 1 Bb 1 | 
The omiſſion in the 2 prius roll is a mere miſ- 
priſion of the clerk, and comes within the definition 
of it in 1 Com. Dig. Amendment, D. 1. that is, a miſ- 
ſtake in the inſtructions, or that which ought to war- 
rant theproceedings, as where the plea roll is not 
conformable to the imparlance roll. Here every 
thing is yet in paper; and in Style, 412, RoLLE, Chief 
Juſtice, ſays it is the conſtant practice, if the clerk 
miſenter that which is uſual in matter of form, the 
Court will amend it. | 
If the authority. or juriſdiction of the judge in 
this caſe depended upon the writ of the habeas cor- 
pora juratorum, that is, if it had been directed to 
Lord Ca RI TON, enabling him alone to hold plea 
of the cauſe, and that any other judge had preſid- 
ed, the whole would have been coram non judue, 
and not ameudable. So if a writ of enquiry be di- 


the inqueſt is held by the ſheriff of the city, who 
has no authority, the proceeding muſt fall to the 
ground. But here the authority of the judge does 
not flow from the writ ; he derives nothing from it; 
it is not directed to him; it is directed to the She- 
riff, impowering him to diſtrain that jury which had 
been before ſummoned, and to have them before 
the judge. The authority of the judge ſprings 


from 
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from his office as a judge of that Court where iſſue 


* 


_ 
1794. 


is joined, and from the ſtat. of Car. 2. There are * 


many caſes that go further in amending writs than L 


the preſent—where, two days only were given be- 
tween the lee and the return, the Court amended 
the writ, preſuming it to have been the neglect of 
the clerk. Where the writ was teſted on a Sunday 
—teſted out of Term—efted on a day ſubſequent to 
the trial, it has been amended. In Sankill v. Stocker, 
Cro. Car. 223, upon the venire facias, 23 jurors 
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only were returned inſtead of 24, and the trial was 


had by ten of the principal pannel, and two 14e. 
men, held to be a miſreturn only, and aided by the 


ſtatutes. In Comyn v. Kyneto, Cro. Fac. 161, the 


venire was awarded in the time of Queen Elizabeth; 
and the alias diſtringas iſſued in the reign of her 
ſucceſſor, Fames I. There the Sheriff was directed 
to have the jury in curia nord ; whereas it was ſaid 
' it ought to have been in curid nyper reginæ, the Sheriff 
having no authority by this writ to diſtrain any but 


thoſe who were ſummoned in Curid Regis, and for 


this cauſe it was objected that the trial was errone- 


ous, but held to be good. . 
In Fackſon v. Warren, 3 Mod. 78, both the day of 


the aſſizes, and the place where, were omitted, 
yet after trial Court ordered the di/tringas to be 
amended. | | a, 

In the preſent caſe, both the jury and the parties 
attended, and ſubmitted to the juriſdiction :—the 
party who now objects to this amendment, acquieſ- 


ced in the trial, and called upon the judge for his 


opinion; to which he afterwards excepted, not for 
want of juriſdiction, or authority, but for a ſuppol- 
ed error in judgment. I conceive the amendment 


deſired, is well warranted by authority, and there- 


fore ought to be made. 
FIS UcANE, Fuftice. I alſo concur with the opi- 
nion of the Court, and really think, that the caſes 


cited carry perfect conviction with them. And I 


agree the more willingly, becauſe, in my mind, by 
making the amendment we ſhall-not take away any 
| | | advantage 


Lady 
CARHAMP- 
rox 
125 

rd 
Can Au- 
TON, 
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advantage from the defendant, and we do not do 
more than ſhut the door to fruitleſs and vain liti- 
gatian. | 5 

This is an application to amend a writ of diftrix- 
Las on which a trial has been had, where defendant 
appears and takes the chance of a verdict, where 
he recognized the authority of the judge by taking 
a bill of exceptions to his opinion, and in which 
the jury has given a verdict. And in my appre. 


heuſion, the error now alleged, if it be any error, 


is clearly cured by the verdict; and I conceive if 
this were a motion in arreſt of judgment after ver- 


dict for this error, that it would be amendable. 


Conſider the Aal. 10. Car. 1. it expreſsly provides 
that if any verdict of 12 men or more be given, 
* the judgment ſhall not be ſtaid or reverſed for 
default in ſorm, or for ether default in any 
** writ, original or judicial, or ſor want of warrant 
of attorney, or default in proceſs, ar for want of 
* writ original or judicial.” There can be no queſ- 
tion, but the 'di/ringas is a judicial writ, and that 
it falls within this ſtatute is clearly laid down in Sa. 
454. Bullock v. Parſons, where it was held that if 
there was no diſiringas at all, the verdict would cure 
the defect. However, it is a little extraordinary, 
that though defects of form of any writ, original 
or judicial, or the total want of them is cured by 


this ſtatute, yet if there be a writ, and it is defec- 


tive in ſubſtance, that is not cured; for it is laid down 


in the ſame caſe, that no di/tringas was cured, but 


an ill one was not; and fo conſcious was Saunders 


of that, that he endeavoured to flip a faulty diftrin. 


gas under the table, knowing that where there was 


uo diſtringas it was aided by the verdict. I ſuppoſe 
the realou of the diſtinction to be this, that the 
ſtatute expreſsly cures defects in form or total want 
of ſuch writs, but has ſaid nothing about defects in 
ſubſtance, and it was conceived by the judges that 
they could not go farther than the words of the 
ſtatute. Thus ſtood the law till 6 Geo. 1. c. 6. which 


cures the deſect on the ſtatute of Charles, by ex- 
| tending 
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tending it to defects in ſubſtance. Clearly in the 
preſent . caſe there is n writ of di/tringas at all, or 
if there be, tt is one defective in form or ſub- 
ſtance ;' all which are cured by this ſtatute after 
verdict. Perhaps it may be alleged, that there is 
no verdict here, becauſe there is a bill of excep- 


tions depending; Bit obferve the amendment here 


muſt take effect after the verdict or never: for, if 


the verdict ſtands, it is then only the amendment 
can take place; becauſe, if the exceptions prevail, 
the whole jury procefs falls to the ground, and 
there muſt be a new trial. The only other objec- 
tion againſt what I mention, is this: It may be 
aſked, why amend where the error is cured by the 
ſtatute : But this receives a full anſwer from what is 
ſaid by Lord MANSTIEID, in Sayer v. Pocock, Coup. 
408. there the record went to trial when no iſſue 
was joined at all, the clerk having omitted to enter 


the /imilizer. There was nothing to amend by; a 


ſtrong caſe was cited from Str. 641, where the ſame 
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kind of error occurred, and the Court refuſed to 
amend ; and in Comp. a queſtion was made, whe- 


ther it did not fall within the ſtatute of eofails 


on the ground of its being an iſſue misjoined ; and 


the way they endeavoured to ſupport that, was, that 
the plaintiff wrote the words et cetera, conſequent- 


ly he meant ſome thing which amounted to a join- 


ing of iſſue. 


Lord Max sI ID ſays © one is aſhamed and 


* grieved that ſuch objeatons remain; they have 
* nothing to do with the juſtice of the caſe, but 


only ſerve to entangle, without being of the leaft 
* aid in preventing irregularity. I think it ought 


to be amended to prevent a writ of error. By 


* amending, the court only make chat right, which 
* the defendant himſelf underſtood to be fo by go- 
ing to trial.” And ſurely no man can doubt but 
the defendant here thought there was a competent 
authority to try the caufe, or he would not have 
taken a bill of exceptions. Every word in that 


caſe 


| 
| 
| 
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1794. caſe is applicaple to this, and it is a ſtrong autho- 
== rity for allowing the amendment. 
Rule abſolute. 


. LOVELAND. 
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againſt 
Lord | —.— 
.CARHAMP- | 5 
To. 


King's Bench, 


November 26th, 1794. 


ELIZABETH Mappock againſt Thomas Bon, Eſq. 


6 promie by. QCIRE FACIAS to receive a judgment obtained 
a judgment to againſt John Bond, M. D. deceaſed, in Mich. 8 
pay the amount (eg, 3. for C. 299: 12: 8. The Sheriff returned 
within 20 years, that he had warned the defendant, who is the eldeſt 
e bog ſon and heir at law of John Bond, and that he had | 
{ii fas thereon, alſo warned a number of tenants of lands, fituate | 
33 * in the county of Menagban, of which John Bond, 
prevent the Was ſeized in his demeſne as of fee, or as of a de- 
— — 1 ſcendible freehold, in Mich. 8 Geo. 3. The defen- 
limitations, the Cant pleaded payment; and, upon the trial of the 
judgment be- iſſue, at Monaghan, Summer Aflizes, 1792, before 
temp pn YELVERTON, Chief Baron, the following point was 
= ſaved for the opinion of this Court: Whether a 
** promiſe by the conuſor of a judgment to pay 
the amount thereof, made within 20 years, next 
© before the iſſuing thereon, be, of itſelf, ſufficient 
<< to prevent the operation of the ſtatute of limita- 


„tions, the judgment being 25 years old.“ Th 
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The caſe was argued in Eaſter and Trinity Term, 1794. 

1793, by Sheridan, Chamberlain, Mayne, Saurin; and 

L. Fox, for the plaintiff. —B/ackburne and R. Smith, Manvnock 

for the defendant.  _ ABI moe 
The judgment of the Court embracing every 

topic that was urged ; it was deemed unneceſſary 

to ſtate what paſſed at the bar, further than to men- 

tion the authorities cited, which were the follow- 

ing: Bul. N. P. 149—152. Cowp. 548, Freeman 

v. Fenton. Co. Lit. 212. b. 9 Co. 19, 80. 6 Co. 44. 

Plaod. 5. Cro. Fac. 598. 1 Bur. 9. Prec. in Cha. 

zu 5, Andrews v. Brown.—2 Bur. 1099. Plowd. 371. 

467. 2 Vern. 141. 2 F. Mm. 373. 1 Salk. 29. Stra. 

$208; - „ gore rig 

This day the Court gave judgment. 


Lord CLonNMELL, Chief Fuftice. The Court is 
now to give judgment in this cafe, upon a point ſaved 
by Lord Chief Baron YELVERTON, which 1s conceiv- 
ed in theſe words; © whether a promiſe made by 
the conuſor of a judgment, within 20 years next 
before the iſſuing of the ſcire facias, is, of itſelf, 
ſufficient to take a judgment of 25 years ſtanding, 
out of the limitation under the ſtatute.” _ : 

I will vary and put the point in ſeveral views, 
that it may come fairly into diſcuſhon ; as thus; 
+ whether the bar created by the flat. 8 Geo. I. c. 4. i 
ſect. 2. againſt judgment debts, is removed by the | 
mere promiſe to pay,” or, whether ſuch a promiſe = 
to pay, made by the conuſor of a judgment, ope- 
rates as an exception made by the act, under the 
* words, other ſatisfaction.” Ted 
. Since the. paſling of this act in 1721, no ſolemn | 
adjudication is cited to have been made upon it : | | 
the law does not exiſt in England, and we there- | 
fore can have no aid from Engliſh decifions ; in 
giving our opinions therefore, we muſt proceed on 
what we. confider. to be the found conſtruction. of 
the ſtatute, giving to it the profeſſed purpoſes of 
its operation, according to the rules of law. 
I.!)his is an act © for the more effeQual quieting and 
ſecuring poſſeſſions, and preventing vexatious ſuits at 

ED | laws.“ 
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_ © effectual, unleſs the plaintiff hath commenced 


enacting clauſe points out preciſely what was in- 


in the ſecond ſection, which ſays, © that if after 


inſiſts on an action being proſecuted, or com- 
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law.” The preamble profeſſes the prevention of 
vexatious ſuits, which have been, and may be had 
« againſt his Majefty's ſubjeRs, by colour of old 
* dormant debts and incumbrances.” It next ſtates 
ſome reaſons for paſhng the law, and applies thoſe 
realons to particular caſes, in the following manner; 
foraſmuch as it may be reaſonably preſumed, 
** that debts due by the ſpace of 20 years or more, 
* which have not been demanded, nor any ſuits 
<< proſecuted for recovery thereof, or any intereſt 
or ſums of money paid or received on account 
thereof, by the ſpace. of 20 years paſt, are /- 
<« tisfied and paid,” (theſe words ſeem to be ſyno- 
nymaus here) © though no legal diſcharge can be 
produced, nor proof made of the payment,” — 
The preamble is a comment on the words /ati:fied 
and fatis/adion, that is, that it is ſomething adequate 
to payment; and this is further enforced and explain- 
ed by the words, © though no 4g“ diſcharge can 
be produced,” which cannot be applicable to 
any promiſe to pay. Next comes the enacting clauſe 


* the 25th of December, 1723, any perſon ſhall 
* commence, or proſecute any action or ſuit, either 
* at law or in equity, for the recovery of any debt 
due by fingle bill or bond, under hand and fecal, 
* or by judgment, &c, where no ſuit hath been 
** prolecuted for the recovery thereof, nor any 
< intereſt of money hath been paid, or other ſa- 
* tisfaftion made on account thereof, within the 
© ſpace of 20 years before the commencement of 
* ſuch ſuit, the defendaut ſhall be at liberty to 
** plead payment in bar of ſuch action, &c. :” then 
the ſtatute goes on to ſay, that the bar ſhall be 


** ſome action, or ſhall prove that ſame intereſt or 
money hath been paid, or other ſatisfaction made 
* on account thereof, within 20 years.“ The 


tended by the word claim in the preamble, for it 


me D 
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menced ; it then goes farther than the preamble : 
for inſtead of faying, ba that payment may be rea- 


« ſonably preſumed,” it fays, that the plea of pay- Mavpocsx | 


ment ſhall be allowed; and nothing is, by the ſta- 
tute, ſufficient to repel that plea of actual payment, 
except an action or ſuit, proſecuted or commenc- 
ed by the conuſee of perfon claiming under him 
(which it is always in the power of the creditot 
to do, to keep his debt unextinguiſhed) or proof 
of intereſt or money paid, or her ſatisfaftion made 
on account thereof. 75 "10, eee, 

The chief doubt in this cafe, turns upon the 
meaning of the words, © other fatisfaction:“ Yaris. 


fadtion is ufed in the preamble of the ſtatute, as ſy- 


nonymous to payment; but, if it had not, can it be 


faid, that a promiſe, which ex vi termrar, is the con- 


trary of ſatisfaction, ſhall be meant by the word 
ſatisfaction? word it not be abſurd to ſay, that 


having made a promife, was making fatis faction of 
a debt ? but this ſtrained conſtruction carries the 
abſurdity farther, and makes the legiflature ſay, 


that by the words, other ſatisfaction, they meant, 
not proof of payment, but proof of non-payment; 
which a promiſe of payment amounts to 

That a promiſe could never be intended or under- 
ſtood as ati faction, under this ftatute, appears alſo 


from the reſult of my enquiry iu the offices, where 


there is not, as I underſtand, a ſingle inftance of a 
Promiſe co pay either principal or intereſt, being 
deemed ſufficient, in the affidavit neceſſary to 
ground a motion for a cite facias. : 

An argument has been drawn from the analogy 
of this law to the general ſtatute of limitations; I 


mean our ſtatute of the 10 Car. l. c. 6. which is 


taken from the Engliſh ftatute, 21 Zac. 1. The words 
and frame of that ſtatute are very different from this 
before us, though in ſome inſtances, the objects 
may be nearly the fame : the plea given by the 
ſtatute before us, is payment; the plea of non a/ſ- 
ſumpfit infra ſex annos is totally different, and the 
queſtions determined under that act in England, are 
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really, what words amount to an afſumpſit, if uſed 
by the defendant within fix years; and I admit, that 
the judges have, under that law, gone far to keey 
alive the debt and avoid the bar: But the part of 
the ſtatute of George bearing on the caſe before 
us, points out what evidence ſhall extinguiſh the 
debt, and what evidence ſhall keep it alive: a ſpace 
of 20 years ſhall extinguiſh the debt and give a 


plea, of payment, unleſs within that period the 


conuſee or conuſor ſhall have done certain things 


therein preſcribed: the conuſee may keep his debt 
alive by commeneing his action; or he may give 


proof of certain acts done by the conuſor, indica- 
tive of the exiſtence of the debt, viz. payment of 
intereſt on money, or making other ſatisfaction on 
account thereof; but a promiſe to pay, ſhall not be 
payment, or a promiſe to ſatisfy, hal not be ſatis- 
faction. The word promiſe, though obvious, if ſuch 
was intended by the legiſlature, -is never mentioned 
in the act; and a promiſe to pay, does not prove 
an exiſting obligation to pay. No caſe has been 
cited to ſhew, by the remoteſt inference, that a 
promiſe to pay, was ever conſidered as ſatisfaction 
made on account of a debt: ſatisfaction made, is 
ſomething more ſubſtantial, ſome ſecurity of equal 
worth. This ſtatute operates as a releaſe of the 
debt to the plaiutiff, and if the plaintiff relies upon 
a promiſe, he muſt declare ſpecially upon it. bull. 
F. 183. | N 
It is faid. that this is a hard caſe : as the debt 
was originally a fair and juſt one, and upon re- 
cord : ] do not think the caſe an hard one, when 
a man had it in his power for 20 years, to keep 
his claim alive by his own act, and has neglect- 


, 


It was objected, that the acts preſcribed by the 


ſtatutes, are inſtantial, or ſimilitudinary: though 


I do not think fo, yet if theſe acts of paying in- 
tereſt, or making ſatisfaction, were merely as 
in/tinces, the others ſhould ſurely be en, 
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and I ſee no reſemblance between a promiſe and 


actual payment, as inſtances of ſatisfaction made. 
Again, it was ſaid, that the ſtatute only raiſes a 
preſumprion of paymeat, which is rebutted by 
proof of a poſitive promiſe ; to this I anſwer, the 
preamble ſays, that payment may be preſumed, but 
the enacting part conſiders a lapſe of 20 years po- 


f five prof of payment. 


It has been faid alſo, that parol proof of pay- 


ment of intereſt would be admitted under the 
ſtatute, and that the parol proof of a promiſe 1s 


equally admiſſible. To this I ſay, that proof of pay- 
ment is preſcribed by the ſtatute. as evidence to 


defeat the bar—that a promiſe ſeems to be as de- 


ciſively rejected by the ſtatute, and if promiſes 


were permitted notwithſtanding, to prevent a bar, 


it would let in proof of collateral promiſes, to 


which there might be no end, and would tend very 
much at all events, to defeat the expreſs purpoſes 
of the ſtatute. _ 5 | 
Laſtly, it was objected by the plaintiff, that 
aliquis pateſt renunciare juri pro ſe introdudts : this 
ſeems to me, to have no weight as againſt the de- 
fendant, who may think his promite of no avail, 
but it is ſtrong as againſt the plaintiff, who, if he 
neglects doing what the ſtatute preſeribes to keep 
his debt alive, thereby renounces his claim. 

I am therefore of opinion, that the plea of pay- 
ment under this ſtatute 1s. good againſt proof of a 
promiſe to pay within 20 years. | 

Boyp, Juice. The point ſaved in this caſe is, 
* whether a promiſe by the conuſor of a judgment, 
to pay the amount thereof, made within 20 years 
next before the iſſuing of the ire facis thereon, 
* be of itſelf ſufficient to prevent the operation of 
* the ſtatute of limitations, the judgment being 
* 25 years old.” | ; 
The queſtion ariſes on the conſtruction of the: 
ſtatute 8 Geo. 1. c. 4. entitled an act for quieting 
poſſeſſions: the preamble of it recites the trouble 
and expence of defending vexatious ſuits, to be had 
A a 2 by 
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faction made on account thereof, within 20 years.— 


andi is thrown upon him. | 


ſtatute, but it is argued, that it is imWed in the 
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by colour of %% dormant debts and incumbrances, 
and the preſumption that debts due by the ſpace 
of 20 years, which have not been demanded, nor ſuit 
proſecuted for recovery thereof, or any intereſt, or 
other ſums of money paid on account thereof, by 
the ſpace of 20 years paſt, are S$AT18FIED and paid. 
Here, payment and ſatisfaction are uſed as ſynoni- 
mous terms, and in their legal ſenſe, as where the 
conuſee of the judgment enters /ai/5sfacton on re- 
cord, that is payment. 3 Bl. Com. 421. In legal 
conſtruction, the ſame word uſed in the enacting 
part ſhall have reference to the recital, and be ex- 
plamed by it: when applied to the act of the co- 
nuſee, entering ſatisfaction, it means and is con- 
clufive evidence of actual payment: when applied 
to the act of the conuſor, it ſhould have like con- 
ſtruction, wiz. ſomething equivalent to actual pay- 
ment. ; „ 
The enacting part of the ſtatute is, if action be 
brought on a judgment payable by the ſpace of 20 
years before ſuch action or ſuit brought, where no 
action or ſuit hath been proſecuted for recovery 
thereof, or intereſt, cr money hath been paid, or 
other ſatisfafiion made on account thereof, within 
20 years before the commencement of the ſuit, the 
defendant may plead pavment in bar, which ſhall 
be allowed, unleſs the plaintiff ſhall prove a ſuit 
brought, intereſt, or money paid, or other ſatis- 


Demand is not mentioned, and therefore it is in- 
claded couſtructively in the words. © ſuit brought.” 
The ftatute has created a bar in favour of the 
defendant, which the plaintiff may remove by 
proof of any of the above things the onus pro- 
Ihe queſtion then is; whether this bar is re- 
moved by proof of a promi/e to pay ? that is, whe- 
ther it operates as an Exception?—The word © pro- 
iſe,” or any of the like import, is not uſed in the 


i 3 | SJ | 
words, © er ſatisfaction ;** they have direct op- 
25 | | poſite 
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pofite legal meanings in their general application: 


ment of it (at leaſt in legal preſumption) and the 
preamble of the ſtatute gives it this conſtruction, 
viz. ſhall be preſumed ſatigied and paid. I read 
the words in the enacting part in the ſame ſenſe, 
thus; ſatisfaction made on account thereof, to be 
ſatisfaction made in diſcharge or payment thereof. 
This conſtruction receives additional ſtrength from 
the connection of the words in the enacting part, 
as they are connected and explained in the pre- 
amble; in the latter, ſalisſed or paid: in the for- 
mer, intereſt or money paid,, or other ſatisfaction 
made on account thereof. In the preamble, they 
mean one and the ſame thing; in the enacting 
part, it is reaſonable at leaſt, they ſhould reſemble 
each other, which may be thus done, that the ſa- 
tisfaction to be made, ſhould: reſemble money as 
to value, ſomething /#/id, as goods, which may be 
converted into money. © = : 

If to make ſatisfaction, is to promiſe, to promiſe, 
is to make ſatisfaction, and therefore, a promiſe 
might be entered on the record, as an. acknow- 
ledgment of ſatisfaction and legal extinguiſhment, 
not only of the demand, but the debt : I argue 
thus, to ſhew that the conſtruction is an abſurd 
one. Satisfaction has, as applied to the act of the 
conuſor, a preciſe, clear, legal, unequivocal ſenſe; 
when he is faid to have made ſatisfaction, that is. 
he has paid, and the like as to the conuſee, when 
he receives the acknowledgment. | 

To introduce the idea of promiſe in this point 
of view, would be ridiculous; there is nothing in 
the ſtatute, which ſhews, that the legiſlature in- 
tended to uſe the word “ fatisfaftion,” in other 
than its true, legal, technical, common law ſenſe, 
univerſally uſed and underſtood in theory and 
practice.—OQn the contrary, in the preamble, it is 
uſed as payment: in the enacting part, it is con- 
netted with intereſt or money, and made to have 
| Ee the 


« promiſe,” implies the exiſtence of the debt; it is 
an afumpfit : © ſatisfaRtion,” implies the extinguiſh- M 


ö 
ö 
| 
| 
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1794. the ſame effect, viz. to avoid the bar created by the 
— — ſtatute.— The ſtatute points out what ſhall extin- 
W iy guiſh, what keep alive the debt: there is no hard- 
Boxo. fhip on the plaintiff; he had it in his power to keep 
the debt alive, by the acts pointed out as ex- 
ceptions. N 
The ſtatute gives a plea of payment; a promiſe 
is not payment; but ſatisfaction in its common 
law ſenſe is, and is fo uſed in the ſtatute, and is 
coneluſive evidence of payment. TO 
This caſe has been reſembled to that, where it is 
admitted a promiſe to pay will revive a debt barred 
by the ſtatute of limitations, by lapſe of fax years 
in afſumpſit—There is no ſimilitude: there ap cmijz 
originally created the debt, and gave the action; 
why ſhould not a promiſe revive 1t ?—But nothing 
ſhort of a promiſe will revive it. Andrews v. Breton, 
Prec. in Cha. 385. An acknowledgment will not, 
though it admits exiſtence of it in fact. — Here the 
plaintiff's claim is on a folemn judgment, a record: 
—promile is of a very inferior nature to the act 
creating this debt, iz. a judgment; iu the former, 
_ promiſe did actually create the debt; but it is bar- 
red by the ſtatute, ualeſs a promiſe revives it. 
Nothing preſcribed by the ſtatute has been done 
to keep this debt alive, unleſs a promiſe ſhall be 
conſidered ati ſuction made. I think it is not, and 
if it were ſo, the purpoſes of the ſtatute might be 
defeated; trouble and expence would be created 
by defence againſt vexatious ſuits by colour cf dor- 
mant debts, and a door opened to fraud and per- 
Jury. = | 
This conſtruction ought to be favoured to ſup- 
port an act for quieting poſſeſſions and preventing ver- 
atious ſuits. Such was the conſtruction in the ſta- 
tute of fiues, Flow. 371. © This at was made for 
general 7rarquility and quiet of inheritances, and 
more to be favoured than the nonage of an in- 
faut, a caſe which rarely happens.“ —“ Rights 
may come to be tried, when out of the memory 
*© of any man living; ſuch darkneſs and 3 
. uon 
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« would be the means of introducing perjury and 
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© many other miſchiefs which the makers of the 


act intended to prevent by removing the cauſe of M 


« them, by limiting a certain time for the firſt 
« right, which they did not intend ſhould be ex- 
© ceeded, though ſome particular perſons ſhould 


e ſuffer by it.” And, in the ſame place it is ob- 


ſerved, That the act reſpecting. the preſentment 

to church-livings, the ſtat. 32. Hen. 8., a ſtatute 
© of limitation, created great nuſchiefs, which 
Vvere not remedied by the expoſition of the words, 
* or the equity of the act, until the ſtat. of J of 
* Mary redreſſed them; and the reafon was, be- 
* cauſe the act was founded upon the like reaſon 


* with this act,“ (viz. that of fines before-men- 


tioned,) © to limit all men to a certain time for the 
* tranquility and repoſe of the publick, in which 
“ caſe no time ſhall be gained by equity and ex- 
* poſition, beyond the expreſs words of the act.“ 

Such was the conſtruction of two ſtatutes in Zng- 
land. The circumſtances of this country more pe- 


culiarly required ſuch conſtruction of an act of li- 


mitation for poſſeſſions. The ſtatute 10 Car. 1. 
taken from the ſtatute 32 Hen. 8. & 21 Fac. 1. Eng. 
is entitled an act for limitation of actions, and for 
avaiding ſuits at law, and recites the trouble and 
vexation ariſiug from ſuch ſuits, and ſtops there. 
That of the 8 Geo. 1. c. 4. on which the preſent 
queſtion ariſes, is entitled, for the more ect 
quieting and ſecuring p3ſſe//ions, and preventing vex- 
atious ſuits at law, and recites the trouble and vex- 
ation ariſing from ſuits, and then proceeds further 
than the former ſtatute in theſe words, © to be had 
© againſt them by colour of % dormant debis and 10- 
* cumbrances.” And here it may be remarked, that 
the act of ſettlement paſſed in the 17 & 18 Car. 2. 
intermediately between the ſtatute of Car. 1. and 
the 8 Geo. 1. as did alfo the popery acts, in the 
reign of Queen Anne. 333 

The Engliſh ſtatute does not mention the cauſe of 
the vexation by ſuits as this does; and as the miſ- 
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ſiſtent with it: 


what has our ſtatute done? it purports to be a ſta- 
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chief here is expreſſed to be greater, the remedy 
and prevention ought at leaſt to be as extenſive, 
Upon the whole, I conclude with giving my opi- 
nion, that a promiſe is not ſufficient in the preſent 
caſe.” The word promiſe does not occur in the ſta 
tutes, nor any word equivalent to it, unleſs ſatis- 
faction ſhall be ſo held ; and as to. it, if a word uſed 
in a ſtatute be doubtful, we muſt reſort to its com- 
mon law meaning, which I have endeavoured to do 
in this caſe. 
Dow drs, Juſtice. I concur in the rule which the 
Court is about to make in this caſe. 
The ſtatute referred to by. the point ſaved, is 
the 8 Geo. I. c. 4. Upon this act we have not the 
aid of any conſtruction by the courts of England, 
for there is no ſimilar ſtatute there, and the law in 
this reſpe& continues to be the ſame in England 
that it was here antecedent to the ſtatute ; before 
that ſtatute here, and ſtill in England, length of 
time creates a preſumption, that a bond or judg- 
ment has been diſcharged ; and in general 20 years 
was conſidered a ſuſhcient time for the Court to di- 
rect a jury to preſume payment; ſometimes it has 
been left to the jury upon a ſhorter time ; this pre- 
ſumption was not, however, of the nature of thoſe _ 
which the law does not ſuffer to be contradicted by 
evidence; it was open to the plaintiff by ſuch evi- 
dence as the nature of the caſe permitted, to ouſt 
that preſumption, by ſhewing circumſtances incon- 
if no ſuch evidence was given by 
the plaintiff, J apprehend that the Court, in Eig- 
land, at this day, would direct the jury to find for 
the defendant by preſuming payment ; if ſuch were 
offered, the jury, in England, are to weigh the force 
of theſe circumſtances againſt the preſumption, and 
to find their verdict according as they ſhall believe 
that the debt be paid or not. 
This, then being the ſtate of the common law, 


tate for compoſing aud ſecuring the poſſeſſion of 


lands, and it recites, That many of the was 8 _ 
cc 5 8 
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jects that have been in the quiet and peaceable poſ- 
« ſeffion of lands, as heirs at law by deſcent, or as 
« purchaſers for valuable conſideration or other- 
« wiſe, may be put to great trouble 'and expence, 
« jn defending themſelves and their eſtates from 
« yexatious ſuits, to be had againft them by colour 
« of old dormant debts and ineumbrances pretended 
„ to have been eontracted and due by perſons, 
„ tnder whom they derive a title to their eftate,” 
and the protection of ſuch perſons feems to have 
been the object of this ſtatute; the fubſequent part 
of it has already been recited from the Bench and 
therefore J ſhall not read it again. | 

But it is contended that this caſe is taken ont of 
the ſtatute, on three grounds. | 
Firſe, That, the ſtatute reciting that it may be 


reaſonably preſumed that debts due 20 years, which 


have not been demanded or fued for, or intereſt or 
money paid on account of them, have been paid, 
and that as a promiſe to pay, infers that a demand 
was made, this is not a caſe within the view of the 
act, nor that kind of dormant claim, which it in- 
tended to operate upon; in ſhort, that a demand of 
payment will keep the debt alive and free from the 
operation of this act. BR | 
Secondly, That this caſe 1s within the expreſs ex- 
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ception of the act, which is contained in the words 


* other ſatisfaction, and 
Thirdly, That there is ſueh analogy between this 
and the general ſtatute of limitations, (10 Car. 1.) 


that the Court muſt adopt a ſimilar eonſtruction to 


that which that ſtatute has received, and as a pro- 
miſe will revive a cauſe of action againſt which that 
ſtatute has run, ſo will it here. T7 

The firſt ground has not been much relied 
on at the bar. The ſtatute does in the preamble, join 
demand, with ſuit and payment of intereſt, and 


ſays it is reaſonable to preſume a debt diſcharged, 


which has not been demanded, ſued for, or intereſt 
paid ; but when it comes to the enacting clauſe, it 
ſays nothing whatever of demand; the enacting 
| | . claule 
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clauſe applies to all judgments due 20 years, where 
no ſuit has been proſecuted, or intereſt paid, or other 


Mapbock ſatisfaction made within 20 years before the action 


| againſ; | 
BOND. 


brought—it does not put a demand made by the 
Plaintiff on the ſame foot as the payment of intereſt 
by the defendant; and indeed, if it did, the a& 
would be totally a dead letter; for, if a demand 
made within leſs than 20 years, however old the 
judgment might be, would preſerve it from the 
operation of the act, it is obvious that a plaintiff 
need but make a demand before he brought his ſcire 
facias, and if the judgment were ever ſo old, the 
demand within 20 years of the /cire facias, would 
prevent the ſtatute from operating - if the ſtatute 
never had been made, a demand could ſcarcely be 


held to ouſt the preſumption at common law, and a 


mere demand was never held to take a caſe out of 
the general ſtatute of limitations ; this point has not 
therefore been much relied on, and has, I think, 
no weight. | 8 

And the ſecond point ſeems to me to have very 
little more in it than the firſt; that a promiſe, which 
is in truth a poſtponement of ſatisfaction, ſhould be 
brought within the words of the ſtatute other /atis- 
faction, ſeems to me very difficult to maintain. 
The ſatisfaction mentioned before in this ſtatute, 
is intereſt or money; and I cannot perſuade myſelf 
that a promiſe to pay a judgment debt, either 
ſtrengthens the ſecurity, or ſatisfies the debt, or 
can be in any degree of the nature of the ſatisfac- 
tion before deſcribed. But my Lord Chief 7uftice, 
and my brother Bop have gone fo fully into this 
point, that I ſhall not ſpend more time on it. 
But in my apprehenſion, the difficulty in this 
caſe ariſes from the argument founded on the ana- 
logy contended for between this ſtatute and the ge- 
neral ſtatute of limitations; and indeed the caſe ap- 
pears to me of ſuch general importance, that I can- 
not but wiſh that it had come before the Court in a 
mode that would enable the parties to carry it to the 


Houſe of Lords, that a decifion might be had that 
would 
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would finally ſettle it. Upon the beſt confideration 
that I can give the caſe, I cannot bring myſelf to 
think that it was the intent of the legiſlature, that a 
promiſe to pay a judgment debt, within 20 years of 
ſuing the ſcire facias, ſhould take the caſe out of this 
ſtatute ; the words of the ſtatute certainly do not go 
to it, and I do.not think there is any thing in the 
ſpirit of it, or ſufficient to be deduced from any 
analogy between this and the general ſtatute of limi- 
tations, to exempt this caſe from the operation of 

the ſtatute. | | | 1 
I be object of this ſtatute appears to be to pro- 
tet eſtates in the hands of heirs and purchaſers from 
ſtale demands preſumed to be paid; theſe demands 
in this country are uſually judgment debts, a ſecu- 
rity much more common here than in England; 
and it is a known fact that they are in numberleſs 
inſtances left unſatisfied on record though really 
paid. That circumſtance might have oceaſioned the 
neceſſity for the act here more than in England. — 
This ſtatute was made neara century after the gene- 
ral ſtatute of limitations; the legiſlature may be pre- 
ſumed to be conuſant of the general ſtatute of limita- 
tions at the time this at was made, and of the con- 
ſtructions that Courts had put upon it; for theſe con- 
ſtructions muſt be preſumed to be judicial determi- 
nations of what was the intent of the legiſlature in 
making that act.— And theſe conſtructions have, in 
truth, as has been contended, formed various ex- 
ceptions to the ſtatute, which are not comprized in 
any expreſs words of the ſtatute, but were ſuppol- 
ed by judges to be conformable to 1ts intent : this 
intent J ſay, the legiſlature in making the ſtature of 
Geo. may reaſonably be preſumed conuſant of: and 
in making that ſtatute, they have expreſsly adopted 
ſome of theſe exceptions; others they have not 
adopted, and the tendency of the argument, which 
I am anſwering, goes to prove that the Court ought 
to conſtrue this act, as adopting 4% the exceptions 
which conſtruction has enacted with reſpect to the 
general ſtatute of limitations. Now I think, that 
| | | uhere 
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where the legiſlature, conuſant of a// theſe excep. 
tions, has thought fit to ſele& /ome, it is an argu- 
ment again/i our adopting any more. as it may be 
preſumed that the legiſlature ſelected all it thought 
fit to adopt. It has ſelected theſe exceptions, —an 
action brought intereſt paid or money —or other 
ſatisfaction— (which J take to be ſomething equiva- 
lent, of the ſame nature —ſomething of value, as 
withholding rent, or the like.) Theſe circumſtances 
have been held to be ſuch as will take a caſe out of 
the ſtatute of limitations, and theſe are the only ex- 


ceptions to that ſtatute, that the ſtatute of Geo. has 


adopted : and theſe exceptions ſeem particularly 
adapted to the object of the act, which was to pro- 
tect inheritances; the bringing an action is an ex- 
ception which takes caſes univerſally, out of all ſta- 
tutes which have limited a time beyond which a 
party ſhall be without remedy, and 1s, I believe, 
expreſſed in many ſuch acts: and the payment of 
intereſt upon judgments, was a r ere excep- 
tion in this act, otherwiſe the legiſlature would have 
greatly injured, if not deſtroyed one of the moſt 


uſual and convenient ſecurities for money in this 


kingdom : for if, although the intereſt were regu- 
larly paid for above 20 years, the debt ſhould be 
barred by the ſtatute, the ſtatute would unjuſtly de- 
ſtroy fair debts, and that ſecurity would be diſuſed. 
And the ſtatute expreſsly making this exception, 


and not leaving it to conſtruction, is ſome argument 
of its intent that no other exceptions ſhould be 


made; for if any exception was to be made by con- 
ſtruction, ſurely it would be that of a cafe where in- 


[1 tereſt was paid; yet it is expreſsly excepted—pay- 


ment of intereſt 1s a circumſtance naturally at- 
tendant on a fair judgment debt really due : it 1s an 
annual recognition of the debt, and when it ceaſes 
to be paid, that is a ſufficient alarm to the party, 
and the act then gives ample time, any time ſhort 
of 20 years, to call in the principal: if the party 
ſhall lie by 20 years without ſuit and without re- 
ceiving intereſt or an equivalent in lieu of * it 
eems 


- 
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ſeems to be conſidered an utter abandonment of the 
debt; and in point of public policy it would per- 
haps be better that it ſhould never be paid, than 
that the ſtatute ſhould ſuffer proof of a promiſe to 
be equivalent to the annual act of both parties, eſta- 
blihing the debt in receiving and paying intereſt. 
The act has not ſaid that a promiſe ſhall have the 
_ fame force with payment of 1ntereſt, and I am un- 
willing to inſert that as an exception which does 
not ſeem to be conſiſtent with the ſpirit of the ſta- 
tute, or the nature of the ſubject on which it acts. 

There are various actions for which a time is li- 
mited in the general ſtatute, where a promiſe will 
not aid when the time is elapſed, as,—trover—treſ- 
paſs - aſſault ſcandalous words; it never was con- 
tended that a promiſe to make amends for any of 
thoſe injuries would revive the cauſe of action and 
prevent the operation of the ſtatute ; it is in actions 
on promiſes only, that à promiſe is held to take the 
caſe out of the general ſtatute of limitations. 

If we adopt a promiſe as an exception to the ſta- 
tute, I do not feel that the ſtatute has done any 
thing for the protection of inheritances ; before the 
ſtatute, the preſumption ariſing from length of time, 
might have been rebutted by evidence tending to 
 ſhew the debt ſtill due; a promiſe of the e 
would have been evidence to go to the jury, and if 
they believed it, and thought it authorized the pre- 
ſumption ariſing from the parties having done no- 

thing conformable to the nature of their ſituation 
for 20 or 30 years, they might have found for the 
plaintiff: and if a promiſe be held to take the caſe 
out of the ſtatute, I ſee no reaſon why every other 
ſpecies of evidence (whether mentioned in the ſta- 
tute or not) which ſhall tend to rebut the preſump- 
tion of payment, may not be held to take the caſe 
out of the ſtatute as well as a promiſe—and hen . 
think the ſtatute would be completely repealed, and 
the hers and purchaſers, which the ſtatute meant to 
protect, would ſtand as they did at common law. 

If this ſtatute in its true conſtruction; has any 

N | : analogy 
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_—_ to me to be to that part of it which reſpects lands: 


to recover the judgment debt, if he has received no 


tute running, that promiſe muſt have been within 


- promiſe to pay a judgment debt would in itſelf be a 


enquiring whether that be the law) then the 
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analogy to the general ſtatute of limitations, it ſeems 


it is made for the repoſe of inheritances, and poſh- 
bly there may be ſome analogy between the fituation 
of a judgment creditor, who has a charge upon the 
lands, and the perſon entitled to the lands them- 
ſelves; his ſecurity may be conſidered as a portion 
of the inheritance which he may extend if he thinks 
fit; his intereſt, like rent; and if he has a right of 
entry on lands and neglects for 20 years, his entry 
is taken away, and ſo by the aQ in queſtion his right 


intereſt or other equivalent within that time : but 
poſſibly the time of 20 years allowed by this ſtatute, 
is ſufficiently accounted for by its converting what 
was before the ſtatute, a ſtrong preſumption, into 
a bar, when the party does not bring himſelf within 
any of its exceptions. 

To hold that a promiſe (from analogy to the ge- 
neral ſtatute) will take this caſe out of the ſtatute of 
Geo. will give a promiſe much greater force than 
any conſtruction of the general ſtatute ever has 
done ; for in caſes where a promiſe has. been held 
to revive the cauſe of action and prevent the ſta- 


6 years; yet here it is contended that it ſhall have 
its effect at any time within 20 years from the time 
of bringing the /cire facias. 

See again how the two ſtatutes would claſh wit 


reſpect to the effect of a promiſe—it is ſaid that a 


good cauſe of action ſuppoſe it to be fo; (without 


conuſor promiſes ; ſix years elapſe—he could not 
then be ſued upon the promiſe, for the general ſta- 
tute of limitations would fave him—he dies—and 
though no action could be maintained upon the pro- 
miſe, either againſt him or his executors, on ac- 
count of one of the ſtatutes of limitation, yet by 
the exception contended for in the other, that pro- 


miſe would have the * of binding, not himſelf 
merely 
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merely or his executors, but his heir, whom by no 
promiſe he could legally bind—nay, if the judg- 


ment is revived it would bind a purchaſer, and that, Mappocx 


though the purchaſe was made prior to the promiſe ; 
and yet this ſtatute purports to be made for the pro- 
tection of heirs and purchaſers. | 


To purſue this ſuppoſed analogy further—ſhall it ; 


be held that the promiſe of one conuſor where there 


are ſeveral joined, ſhall, when the judgment is forty 
or fifty years old, (for the argumeut makes the age 


of the judgment no objection, if the promiſe be 


within twenty years of the iſſuing of the Ji. fa.) 


bind the heirs or purchaſers deriving under another, 


though no intereſt has been paid for forty or fifty 


years ? for ſomething very like this has been held on 
the general ſtatute of limitations; it has been held 
that the promiſe of one joint debtor in afſumpfit will 
take the caſe out of the ſtatute as to all the reſt. 

Abundant other inconveniences arifing from this 
conſtruction might be pointed out; but without go- 


ing further into them, it ſtrikes my mind that the 
object of the ſtatute would be defeated, if we were 
to hold that a promiſe to pay a judgment debt, will 
prevent the time running againſt it, and keep it out 


of the operation of the ſtatute; it appears to me not 
to be within either the words or the ſpirit of the 
1 | tac 

8 Poſtea to the defendant. 


Mr. Juſtice CHAMBERLAIN, having argued the 
caſe when at the bar, gave no opinion. 
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| Howrts Leſſee of Don) againſ K RE and 


A party cannot RT MEN'T for that part ofthe lands of // heela- 
— 94 gour, in the poſſeſſion of the defendants.— The 
parol evidence cauſe was tried at the laſt ſummer aſſizes for Mex. 

| 1 ford, before Mr. Baron Suir H. It was proved, that 
is in his own the lands were part of the eſtate of the Colclough 
poreien- 1... family, and then the leſſor of the plaintiff gave in 
in cjement, ſet evidence, a deed bearing date the 34 of February, 
_—— —— 1775, made between Sir Veſey Coicleugh of the firſt 
afterwards be Part, Shapland Carew, Eſq. of the ſecond part, and 
permitted to Zf}in Dorau of the third part. This deed recited 


fay, he is t M$ ; - 
wade — a decree of the court of Chancery, obtained by 
the plaintif. Roger Needham, as firſt proteſtant diſcoverer, where- 


by he was decreed entitled to the benefit of a 


leafe made by Dudley Colclough, Eſq. in the year 


i700, of the lands ia queſtion, for 999 years— 
which leaſe had been limited in ſtrict ſettlement 
upon the marriage of Eamond Doran with Conflanita 


Cullen, in the year 1706 :—it alfo recited the death 


of Reger Needham, and that his fon Andreu, be- 
came entitled under his will :—it. then recited that 
Andrew Needham and John Hatton, by deed, 4tb 


July, 1768, aſſigned their intereſt to Sir Ve/ey 


Colclougb, Bart. that Juin Doran the ſon of Ed- 
mond, having conformed to the proteſtant religion, 
| cauſed- a bill to be filed as a proteſtant diſcoverer, 
\  Impeaching the former decree as obtained through 
fraud :—that having agreed to diſmiſs ſaid bill, the 
decreeand the intereſt in the leaſe of the lands were 


ag reed to be conveyed to Shapland Carew : the deed 


then witneſſeth, that in conſideration of ſaid agree- 
ment, and of 164/. paid to Sir Yeſey by S. Carew, 
the premiſes and the decree were aſſigned to the 
latter for the remainder of the term. The leſſor 
of the plaintiff then gave in evidence a leaſe, dated 
15% Augu/?, 1777, by Shapland Carew to Juſtin 


Doran, 
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Doran, of the premiſſes in queſtion, for 800 years. 1794. 
The counſel for the defendants inſiſted, that plain- EL 
tiff ought to be nonſuited, for that the recitals in Mover 
the deed of 1775, are not evidence againſt the de- Hora 
fendants ; that the meſue aſſignments of the intereſt >- again# 
under the leaſe of 1706, were not proved; that KE uE. 
the ſettlement of 1706, was only executory ; and 

that the decree could only veſt an equitable eſtate. 

The learned judge declined to nonſuit in this ſtage 

of the trial, and the leſſor of the plaintiff then 

produced William Doyle, a witneſs, who proved the 

ſervice of a notice upon the defendants to deliver = 

up the poſſeſſion of the lands on the 29th of Sep- 

tember, 1792, and this notice was ſerved ſix months 

before the bringing of the ejectment. The witneſs 

upon the croſs-examination ſaid, that the leſſor of 

the plaintiff was an illiterate man, and he (the 

witneſs) ſometimes received rent for him; that the 
defendants paid ſome rent for part of the lands in 

queſtion to the leſſor of the plaintiff, ſubſequent to 

the time of bringing the ejectment, for which rent, 

the witneſs wrote a receipt, which he gave to one 

of the defendants. The counſel for the defendants 

then inſiſted, that the plaintiff ought to be non- 

ſuited, but the learned judge was of opinion, that 

it was Incumbent upon the defendants to produce 

the receipt, which being declined by them, a ver- 

dict was ſound for the plaintiff. 

Colles, for the defendant, now moved to ſet afide 

the verdict: The witneſs had given direct evidence 

as to the payment of the rent; and rejecting the 

lubſequent matter, will be ſaying that a defendant 

cannot croſs-examine the plaintiff's witneſſes, where- 

3 the whole caſe ought to go to the jury. Lloyd v. 

Maund. 2 Term Rep. 760. Could the evidence 

have received any weight from the production of 

the receipt? If ſo, the judge might have ſent the 

teſtimony with obſervations to the jury ; Doe v. 

Perkins, 3 Term Rep. 149. 2 Term Rep. 41. The 

ling v. Middlexoy. 
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oF Lord CLoN MELT, Chief Juſtice. This is an ap. 
UNTER 
Loeſſee of 
DoRan 
againſt 
'KEHOE. 
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Barrington and Fletcher for the Plaintiff, topped. 


plication to ſet aſide a verdi& on account of the 
alleged miſtake of the judge, in admitting parol 
evidence of a written inſtrument to go to the jury, 
which inſtrument is in the hands of the defendant : 
The verdict is with the juſtice of the cafe, and the 


judge reports, that he is perfectly ſatisfied with it. 


Therefore, as to that, as a general ground of grant- 
ing a new trial, there is nothing in the cafe. The 
next queſtion 1s, whether the defendant ſhould be 
let into the caſe of landlord and tenant, having ſet 
up an adverſe defence? I hold it to have been de- 
termined again and again, that if a tenant ſhould 


meet his adverſary's caſe in an adverſary way, he 


ſhould not be permitted to go into the caſe of land- 
lord and tenant, theſe grounds of defence being 
perfectly inconſiſtent. It is faid, that the judge 
took upon him to determine the weight of evi 
dence; no ſuch thing: The judge, whoſe duty it 
was to determine, whether what was offered was 
evidence or not, ſaid it was not evidence. Upon 
what did he ground himfelf? The defendant in- 
ſiſted that the plaintiff waived the ejectment, and 
as proof of that waiver, he comes into a Court to 
ſhew, that the landlord received rent, of which he, 


the tenant, has proof in his pocket, viz.—a re- 


ceipt—was it ever known, that a party ſhould be 
ſuffered to make objections for the non-produc- 
tion of evidence, which he had in his poſſefſiont— 
ſuppoſe the receipt was in theſe words, Received 
* ſo much on account of rent, without prejudice t0 
© tbe ejeftment,” would not that defeat the tenant ' 
It is ſaid, that refuſing this motion overturns crols 
examination; no ſuch thing; it does not affect it. 
Indeed croſs- examination has gone to an unreaſon- 
able length, but J have, in general, permitted ge: 
tlemen to go as far as they pleaſe, becauſe if there 
be an honeſt caſe on the other ſide, it will do then 
10 = But this receipt was in the defendants 


poſſeſſion, therefore the judge was right in 75. 
= | rulio 
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ruling the objection; he did not determine the 1794. 
weight of evidence, but whether it was evidence 
or not; and that was a point proper for him to Huren 
decide. The defendant attempted to give ſecon- ür of 
dary evidence without laying a foundation for it; againf 
if he had proved that the receipt was loſt, he hn. 
might have given parol evidence of it; but he 
proved that the receipt was executed and given to 22a 8 
himſelf ; then he objects, that it is not produced. . 
J think this motion ſhould be refuſed with coſts. 
Bovp, Fu/iice. This application to the Court to 
ſet aſide the verdict, ſeems to me to be as vexatious 
as the defence at the trial. The defendant put the 
plaiutiff to every difficulty, and called for a non- 
ſuit, which the judge refuſed ; then the defendant 
ſhifts his ground, and ſays, © I am a tenant, and 
Gave paid rent.” Perhaps it was an unuſual in- 
dulgence to let him go into that defence; but what 
is the caſe ?---the defendant ſays the treſpaſs was 
waived by the acceptance of rent, and how does 
he prove that ? By ſhewing that he got a receipt for 
the rent, and then he attempted to give parol evi- 
dence of it, having better evidence in his poſſeſſion, 
namely, the receipt itſelf. Suppoſe it was a ſpecial 
receipt, as mentioned by my Lord CLonmELL. I 
think the judge was right in refuſing inferior evi- 
dence, when the party had better evidence in his 
poſſeſion and did not produce it. - 
Downes, Juſtice. I agree with the Court in the 
rule now made, and I think the motion ſhould be 
refuſed with coſts, becauſe it is a motion utterly 
groundleſs in all its parts; and are we to liſten to 
applications to ſet aſide verdicts, where there is no 
ercr in point of law, or miſdirection of the judge, 
„or any ground for the party to ſtand upon, and 
F hear him ſay, the Court ſhould not award coſts 
6 againſt me? In my apprehenſion, when an honeſt 
n MW verdict is groundleſsly attacked, more than ordi- 
's Wl vary coſts ſhould be given. Here the defendant 
- cobjected to every ſtage of the plaintiff's title, and 
o WJ contended for a nonſuit. If the cafe reſted there, 
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have been right in reſuſing any other defence. But 


for auother defence, which juſtified the judge in 


jury, there was no neceſſity for going into the 


rent, and a receipt was given at the time, whicl 
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and the Court were of opinion, that the plaintif 
had made out a good title, I think the,judge would 


here there was part of the caſe that opened a dc: 


admitting it. But if the plaintiff had limited his 
cafe thus, that the defendant held under him, paid 
rent and was ſerved with a notice to quit; in my 
apprehenſion, the deſendant's mouth would he 
ſhut, and the judge would be right in telling the 


queſtion of title, as againſt at defendant. Hoy: 
ever, as the plaintiff did go into evidence of -title, 
and then ſhewed a notice to quit, I think the judge 
was right in letting in the caſe between landlord 
and tenant. Then what is proved? The defendant 
ſhews a payment of rent ſubſequent to the ejed. 
ment brought. That is a fact in all caſes to goto 
the jury, quo animo the rent was received, and if 
it be a waiver of the ejectment, there ſhould be a 
verdict for the defendant. But there are many 
caſes, where rent received ſubſequent to the ejet- 
ment ſhall not be a waiver of the ejectment, as in 
the caſe put by my Lord, without prejudice—ſurely 
no man would contend that that would be a waiver, 
Here parol evidence was given of the payment of 


was not produced. It is ſaid, this will ſtop all crols 
examination; in my apprekenſion it will only con- 
fine croſs-examination to its proper bounds; and! 
think it is a groſs abuſe of croſs-examtnation, where 
a witneſs is produced to prove certain facts, to 
make his belief do away the effe& of his teſtimony, 
by giving parol evidence of the contents of deed 
or papers, more particularly where thoſe deeds, 0! 
papers are in the poſſeſſion of the party, aſking 


thoſe queſtions :—it falls within the ordinary Tue i 

of written evidence being the beſt evidence. 15 5 

faid, this is the beſt evidence, namely, the Pi e 

ment of money ;---that is only evidence to $0 ff 

the jury, of the fact of the payment of . 
Impl) 
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imply. Suppoſe he ſaid, I ſaw a ſum of money 1794. 


paid,” and he was aſked, for what? he anſwers, wo 


« for rert;”---How do you know that? © Becauſe 


of the declaration of the party.” That is reduced 


to writing, which is the receipt, and is the beſt 
evidence; it is like the confeſſion of a criminal upon 


examination, which never can be proved by parol 


evidence. I think this receipt ſhonld be produced; 
and it would extend croſs- examination beyond all 
olerable bounds, to make witneſſes, upon belief, 
from the danger of perjurv,. do away the contents 
of deeds and papers. By poſſibility this receipt 
was qualified, or was for rent due, antecedent to 
the ejectment, and that poſhbility is enough, when 
the receipt is not produced. This motion ſhould 
be refuſed with coſts. 
CHAMBERLAIN, F#ſtice. IJ am of the ſame opi- 
nion. This motion is grounded upon a denial of 
one of the firſt rules of evidence, that no evidence 
ſhall be given which preſumes better evidence to be 
in the power of the party. That 1s this preciſe 
caſe -a witneſs is deſired to prove the preciſe 
terms of a receipt in the poſſeſſion of the defendant, 
without ſhewing auy fatality to prevent the produc- 
tion of it. To ſay that you may give evidence of 
it by croſs-examination, I deny to be law, becauſe 
it is an inferior degree of evidence, and the re- 
ceipt ought to be proved upon a direct examination, 
by ſtrict evidence. With the utmoſt affection for 
the bar, I muſt ſay, they proceed too far in crols- 
examination - fay the party is bound in crols-ex- 
amination, by the ſame rules as upon the direct, 
particularly where he is proving the contents of 
papers in his own poſſeſtion. Otherwiſe a man 
might avoid the production of deeds, which if pro- 
duced, might defeat him. I take it, that if pri- 
mary evidence be at all neceſſary, it is coually fo 
upon the croſs-examination as upon the direct. I 
think this is a caſe much to be diſcouraged, for the 


conduct of the defendant was very extraordinary. 


The defendant diſclaimed in the outſet, the title of 
| ho | the 
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1794. the plaintiff, and put him adverſely upon the proof 


C——y of a ſtri& title; when he found theſe difficulties 
Heer overcome, then he changes his courſe and ſays, 
Doran © Well and true it is, the plaintiff has a title, but 


again cc — 3 
Kaos, I am his tenant, not a treſpaſler therefore 1 


think the juſtice of the caſe is with the verdict, and 
I approve of that rule, that a man, diſclaiming the 
title of his landlord, ſhall not be permitted to ſhey 


himſelf a tenaut afterwards. | | 
Motion refuſed. 


Chancery: 


—s XF ow 363 Fry ET _w 


KING'S COURTS, DUBLIN» 357 


Chancery. 


Tueſday, | December 2d, 1 7 94. 


HarTLy and WRITE againſt WILKINSON. 
HE plaintiffs filed a bill praying the ſpecific e ae 
execution of an agreement, or that certain a 
fines paid to the defendant ſhould be repaid to the 2 parol agree- 


ment to let 


plaintiffs, in caſe the Court ſhould be of opinion, lands. De- 
that the agreement ſhould not be ſulfilled. The bill fendant had ſuf- 


fered his wife to 


ſtated, that on the 172 of May 1788, an agreement receive mone 


was entered into between the defendant and the from the plain 
tiffs in conſider- 


plaintiffs, that the former ſhould ſet to the latter ſe- tion of fnes 
veral portions of land (deſcribed in the bill) for the (he being inca- 
term of 21 years, at a certain rent: that in conh- e 
deration of certain fines then paid, and of the year- had written a 
ly rent reſerved, the plaintiffs were put into poſ- er © a third 
ſeſſion of the different portions ;—the minutes of ledging the de- 
the agreement were entered in an account book by Mt, and far: 
the defendant. The bill then ſtated a letter writ- ready to make 
ten by the defendant to Mr. Lloyd, acquainting him, cats. Theſe 
| cumſtances 
that D. Hartley, and others held upon the terms (men- held ſuffcient 
tioned in the bill) and that he was ready to execute 0 _ 3 
the agreement, and make leaſes when called upon; ute of frauds. 
the plaintiffs made improvements upon the lands, | 
and built two houſes. 5 5 
The defendant pleaded the ſtatute of frauds, 

M. 3. c. 12. and anſwered part of the bill;—the 
plea alleged, that no contract, or agreement in writ- 
ing was made, or figned by the defendant, or ary _ 

EE perſon 
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perſon upon his behalf; that no memorandum, or 


note was made or ſigned by the defendant or any 
perſon for him, fave a note written to Mr. Lloyd, 
which the defendant fubmitted, was not ſuch an 
agreement, note, or memorandum as is in, and by 
ire. | 
The anſwer ſtated, that with regard to the fines 
alleged to be paid, they were trifling ſums, three or 
four guineas, which were paid to the defendant's 
wife, in contemplation of the agreement; but not 
2s fines, defendant being diſabled by ſetticment 
from taking fines; that the treaty as to ſome of the 
plaintiffs, related to other lands, than thoſe men- 
tioned in the bill. The defendant admitted, that 
at the time of the treaty, he was ready to execute 
leaſes. but afterwards declined, on account of ſome 
diſagreement reſpecting the rents. © 
_ Gabbet, for the defendant. Suppoſing the facts 
of the bill to be true, ſo far as they are not contro- 


verted by the auſwer, yet upon the ſace of the bill, 


and the plea coupled with the anſwer, there is a ſuf. 


ficient defence, and if the facts ſtated by the plea be 


proved, there will be a complete bar to the relief 


fought. The agreement ſtated is a mere inchoate 
treaty, never formally executed; a mere propoſal 
flowing from the defendant, which required certain 
conditions to be performed, one of which was, that 


leaſes ſhould be executed; and the agreement, fo 


far from being accepted, was waived by the plain- 
tiffs, who afferted that the rent was too high; it is 
alſo a circumſtance deſerving conſideration, that the 
bill was not filed until fix years after the treaty. 
An agreemeat ſought to be executed in equity mull 
be clear, definite, and certain; there is nothing 
here to aſcertaia the rent, at which the plaintiffs 
defire to have the land. In the caſe of a marriage 
portion, it has been held, that a letter written by the 
parent, will take the caſe out of the ſtatute of frauds, 
but it muſt ſtate the terms preciſely. Here che letter 


is written to a third perſon, and nothing is ſtated 


preciſely, Prec. Chan. 560. 1 Stra. 426. 1 Ate. 
8 5 5 
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12. Clerk v. Wright. I Fonbl. Eg. 164. IYhitchurch 
v. Buvis, 2 Bro. Cha. Cas. Whaley v. Bagnell, 6 Bro. 
P. C. 45. There is no fact ſtated in the anſwer, in- 
conſiſtent with the plea; a party may avail himſelf 
of a plea of the ſtatute, and introduce averments 
in iin. The anſwer in truth ſupports the plea, 
and rebuts the equity ſtated by the bill, to take the 
caſe oui of the ſtatute; it was neceſlary to anſwer, 
becauſe the plea did not cover the whole of the 
Frankland on the ſame fide, and O'trrady for the 
plaintiffs, topped. 2 „ * „; S n r 

Lord CHANCELLOR. It is very clear, that this 
plea cannot ſtand. The plaintiffs charge an agree- 
ment for a leaſe from the defendant, and that at the 
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time of this agreement, each of the plaintiifs' paid 


ſmall ſums of mouey, by way of fires; that a note | 


53s wrigen by the-defencane go Bi: pong: Merl 
the terms of the agreement expreſsly, d Hgne 


by him: the defeadant pleads the ſtatute of frauds, 


and avers that no agreement in writing was entered 


into by him; ſo far to be ſure, if no equitable cir- 
cumſtance were ſtated, it would be a good defence. 
But by his anſwer, the defengant fates, that ſeveral 
ſums were paid by the plaintiff, but that they were 
paid to his wife, —not by way of fine, becauſe he 
was diſabled by his marriage ſettlement from taking 
fines,—but as a compliment to his wife, in contem- 
plation of the leaſe ; and now he modeſtly confciſes 
he called upon the plaintiffs to execute the leaſe, 
which they declined, and he admits he wrote the 
note to {/;yd, but refers to it when proved, for 


the purport of it. Surely this is enough to take 


the caſe out of the ſtatute; —he admits the agree- 
ment, the taking fines, and his readineſs, at one 
time, to execute leaſes, ſo that by his anſwer he 
over- rules his plea. Therefore, I over-ruie this 
plez, withont prejudice to ſuch defence, as the de- 
fendant may be adviſed to ſet up. 

| 1 Plea over- ruled. 
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TaLBoOT againſi SMITH. 


1 


dene GR T HE defendant demurred to ſuch part of the 
C Eernmnc Dl 

ſought a diſco- bill, as ſought a diſcovery of money paid as 
very which intereſt and diſcount upon dealings in exchange. 


4 mak 
— 1 ntiſell in ſupport of the demurrer. It is a prin- 


forfeiture, It ciple in equity, as at law, that a party is not bound 


| — to anſwer any thing which makes him liable to a for- 


penal by ſtatute feiture. This was an uſurious tranſaction, in which 


. caſe a penalty is given by ſtatute to the King and 
that the ſtatute the informer, 5 Gco. 2. c. 7 | | ; 
of umitations Frankland, for the plaintiffs. The ſtatute which 


had run againſt 
the action for has given the penalty, limits thetime within which it 


the penalty, can be recovered; a man muſt ſue within one year 


Demurre 

ruled, after the cauſe of action accrued ; that time has 
elapſed, and the defendant cannot now be liable to 
the penalty. 


Lord CHAN cELLOR. If the ſtatute, making uſu- 
rious tranſactions criminal, has barred the action for 
the penalty, to be ſure there 1s an end of the objec- 
tion, on the part of the defendant. 

Frankland. The ſtatute 28 H. 8. c. 21./. I. enadts 
that where for any offence, action, ſuit, bill, or in- 
formation is given to any common perſon, ſuing for 
himſelf and the King, ſuch action, &c. ſhall be 
commenced within one year next after the offence. 
committed, and not after. Vid. alſo 29. 1. 

Aniiſell, The ſtatute infliting the penalty is 
long ſubſequent to the ſtat. H. 8. and if the defen- 
dant diſcovers by his anſwer, it will be evidence 
againſt him. 2 /. 245. Baumſworth v. Edwards. 

Curia. ' Over-rule the demurrer. 


_ O'BrieN 


! 
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O'Brien againſt IRwin. 
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7 HE bill ſtated that in 1 788, the defendant Was Demurrer for 
J Qgdeſirous of taking a leaſe of certain tithes from _ that plain- 


a reme- 


a . t 
the rector of a pariſh, who conſented thereto, pro- dy at law, will 
vided the defendant could procure ſecurity for the not be enter. 
Eo 8 tained, if that 
payment of the rent; the plaintiff conſented to be- eee 


come ſecurity, and was prevailed upon to accept the doubtſul or dif 


leaſe in his own name; he alſo executed bonds in 
his own name, payable at the ſeveral times when 
the rent became due, the defendant promiſing to 
execute a.bond to the plaintiff as a counter-ſecurity, 
but which promiſe was not fulfilled. Immediately 
after the execution of the leaſe, the defendant en- 


tered into poſſeſſion of the tithes and enjoyed until 


the death of the rector, previous to which time ſe- 
veral of the bonds had become due, and ſuits had 
been inſtituted thereon ; executions were delivered 
to the ſheriff againſt the plaintiff, and at length the de- 
fendant paid three of the bonds; the plaintiff ſettled 
an account with the executors of the rector, and 
was obliged to pay them 213. 198. 4d. which ap- 
peared to be the balauce remaining due under the 
leaſe; the bill therefore prayed an account of the 


cult. 


ſeveral ſums of money paid, laid out, and expend- 


ed for the defendant, and alſo of the coſts, loſſes, 
and damages ſuſtained by the plaintiff upoa the foot 
of the bonds, and leaſe. | | 


The defendant demurred to the bill, and aſſign- 


ed for caule, that the plaintiff's remedy was at law, 
and he had not ſuggeſted any matter to bring his 
caſe within the juriſdiction of a Court of Equity. 
Fox, and G. Moore, for the defendant. It appears 
from the bill that the ſeveral deeds and papers are 
in the hands of the plaintiff : if there were a coun- 
ter ſecurity he could have his remedy at law upon 
it; but where no counter ſecurity is executed, the 


law 
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law raiſes a promiſe, and the conſideration is ſuffi- 
cient to maintain an action at common law ; the re- 
ceipts for the money paid, and the bonds are eaſily 
proved. 2 Term Rep. 105; Touſſaint v. Martinnant, 
AStiHurs'r, Juſtice, ſays, © there is no doubt 
but that wherever a perſon gives a ſecurity by 
way of indemuity for another and pays the mo- 
ney, the law raiſes an aſſumplit, , —an Burrrk, 


Juſtice, agrees that an action may be main- 


tained where a ſurety has paid the debt of his 


Pecinle t and that the law raiſes the af umpſe it, 


ecauſe there is no ſecurity given by the party. 
Burr. 1672. In Moſes v. 3, 17 5 5 Burr, . 
it was held that a moral obligation to pay raiſes an 
aſſumpſit. Where the act done is beneficial to the de- 
fendaut, an action upon the caſe may be maintained 
againſt him. 1 Sid. 89. Lev. 71, Scot v. Ste- 
pbenſon. 5 

Lord CHANCELLOR. i ſhould have very little 
doubt, if three men Joined 1 in a leaſe, and one of 


them paid the rent, that he could come againſt the 


others at law for a contribution But here the 
plaintiff cannot have a contribution, becauſc he ac- 
cepted the leaſe in truſt for another, and was ſued 


at law for the rent. I cannot ſee what remedy he 


could have at law againſt the ce/ui que truft, becauſe 
the plaintiff is bound by the indenture, and eſtop- 
ped from averring that he was not leſſee under the 
leaſe; and it matters not, whether the proceedings 
were under the bond or the leaſe; the leaſe would be 
dcciſive evidence againſt him, and his mouth would 
be ſhut. Suppoſe an action brought upon the pro- 
miſe, the defeudant might plead the leaſe and the 
boads in the bar of the action, averring that the 
action was ſor the rent, which was paid. : 

 Binjton and J. Slercurt, for the plaintiff. Where 
a demurrer is en it ſhould appear that the re- 
medy at law is clear beyond all doubt; here are a 


variety of authorities cited in ſupport of the de- 


murrer, and yet the difficulties are not removed. 


Caſes of truſts are peculiarly 2 the province of 
| equity HE 
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equity, and where the defendant is not deprived of 


any advantage, this Court will not indulge him in 3 
| 'BRIEN 


objections to the juriſdiction. | 
Lord CHANCELLOR. Surely 1n all Courts the 
plaintiff is entitled to the anſwer of the defendant 
as to the truſt. Suppoſe I allow this demurrer, and 
I am miſtaken as to the point of law, and that by 
the eſtoppel, or ſome other way, the plaintiff can- 
not recover, and is obliged to come here again, the 
diſmiſſal of this bill may be pleaded in bar of the 
relief. So it might, if he were to go into another 
Court of Equity. I would not entertain the de- 
murrer, unleſs the point was as clear as the noon 
day. It ſtrikes me that there i is conſiderable difficul- 
ty in the way, of recovering at law, and J will not 
take upon me to ſay, that an ung is a mere 
bill in equity. 


Over-rule the demurrer. 
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ROBERT Baile, Eſq. againſt Tyroport Barre, 
. . and others. 
r | 
— T— ANDREW BAILIE on the intermarriage of his 
A man poſſeſſed . ſecond ſon, Robert, with Elizabeth Lindſay, in 


of atermof years 


ee year 1730, executed a deed of conveyance of 
| rtain premiſes of which he was poſſeſſed by leaſe 


marriage to the CC | i 
uſe of himſelf under the ſee of Armagh, to truſtees for the uſes of 
or life, remain- A 6 . . : 
der to feeure a the marriage. Robert died in 1762, leaving £liza- 
Joineure for his bet, his widow, and eleven children, having pur- 
wife, remain 5 8 

to ſuch child as ſuant to the powers veſted in him under the ſettle- 
he ſhould ap- ment, deviſed the term to his eldeſt ſon Andrew, 


oint. He died, 1 2 | 
Laving plaintiff Charged with 1500l. for the younger children. In 
his eldeſt ſon, a 1764, Andrew Bailie, the younger, conveyed the 


hom he gevig. lands to truſtees, upon his marriage with Elizabeth 


ed the tem, Clarke, to the uſe of himſelf for life, remainder to 
cubject ©o por- the truſtees to ſecure a jointure for his wife, and 


tions for yaung- 


er children. to convey the lands to ſuch child as he ſhould direct 
hi rain by will or otherwiſe. Elizabeth, the wife of Andrew, 
the younger, died in 1778, and her huſband died 


term to the de- 
dae in con- in 1780, leaving the plaintiff his eldeſt ſon, then a 
paying arrears minor, and ſx younger children, having by his will 
of rent and fines, Jdeviſed to the plaintiff and the heirs male of his 
the children's = . . 
body, all his intereſt in the lands, ſubject to 1000], 


portions aud p | : 
ee for the younger children. Robert Lindſay, Thomas 
was va — 7 8 

_—_— Morris, aud James More Hamilton, the executors 


encreaſed to | 
1 named in the will dechned acting, whereupon 
Mienen the Elizahelb, the grandmother of the plaintiff, obtain- 


deed of convey- ed adminiſtration of the effects of ſaid Andrew 
thi 501 . } * . . ; . EE 
ace: nd Hallie, with his will annexed, and received the 


an oath not to 


impeach it upon rents &c. At the time of the death of Andrew the 
ps arrival at younger, in 1780, the ſum of 5ool. had agcrued 


full age. 


Plainciff filed due to the Primate for arrears of rent and fines, 
a vir upon 3. which continued to inereaſe until 1784, when they 
age, and was amounted to 1200l. The. adminiſtratrix applied to 
+ 0556 the defendant, The: dore, giving him at the fame time 
copies of the marriage ſettlement and the will, to 

| | advance 
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advance money to pay off theſe arrears, which at 
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firſt he was inclined to do, but on account of ſome ww 


difficulties, the agreement was not finally conclud- 
ed until 1786, when the defendant, in confi- 
deration of a conveyance executed to him of the 
lands, undertook to pay the arrears of rent and 
| fines, then amounting to 12401]. to the Primate, and 
to diſcharge the ſum of 1000]. the portion of the 
.. younger children, 350l. remaining due to the ſiſters 

of Andrew, and to pay 200l. to the plaintiff. Deeds 
were accordingly executed by Elizabeth, the admi- 
niſtratrix. and atteſted the following day by the 
plaintiff, then a minor, whom the defendant, 
Theodore, then alſo prevailed upon to. execute a 
deed, purporting to be a conveyance of his (the 


plaintiff*s intereſt) and alſo prevailed upon the. 


plaintiff to take an oath, that when he ſhould attain 


the age of 21 years, he would execute a proper 


conveyance. f | 

The plaintiff upon his attaining full age filed a 
bill, ſtating the above facts, and charging that the 
conveyance to the defendant was made at a grofs 
undervalue, as evidence of which it was alleged, 
that ſhortly after ſaid conveyance, upon ſome diſ- 
pute arifing, the matter was by conſent referred 
to the arbitration of three reſpectable gentlemen, 
who awarded that the defendant Theodore, ſhould 
pay 600l. more to the plaintiff, upon his attaining 
full age, without intereit :—the bill then pray- 
ed, that the defendant, might be compelled 
to aſhgn the term to the truſtees for the purpofes 
mentioned in Andrew's will, allowing all ſums of 
money advanced by the defendant, with intereſt ; 
that the conveyance to the defendant by Elizabeth 


might be cancelled, and an account of the iſſues 


and profits. 8 
Frankland, Saurin, and Role ſton for, the plaintiff, 
were ſtopped after the caſe was ſtated. 


The Attorney General, Burjton, and Fameſon for the 


defendant. A minor ſhall not be heard in a Court 
of Law or Equity, after he 'comes of age, to ſay, 
| that 


BAILIxR 


a againſt 


BaiLIigt 
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1794. that he will ſet aſide an agreement made for him 
- during his minority, for his benefit, and with the 


' BALL 1E 


» againſl 
BalLie, 


conſent of all his friends. 1 Tonbl. Eg. 71, in 
tis, for otherwiſe the rule of law might ope- 
rate fatally againſt minors.— Here every perſon who 
was intercſted, gave conſent ; the grandmother, 
who had a jointure, and the children who had por- 
tions. The minor muſt have loſt the benefit of 
the leaſe altogether, if the defendant had not ad- 
vanced his money upon the conveyance, for the 


adminiſtratrix being unable to pay the arrears of 
rent and fines due for renewals, the leaſe muſt have 


been evicted. To avoid this and fave ſomething 


for the younger children, it was neceſſary to ſell 


the property. This therefore is not a caſe for the 
interference of a Court of Equity, particularly 
where the tranſaction has been bond fide. No perſon 
could be procured to lend a ſum of money upon 
the ſecurity. of the leaſe : 500/7. was due upon it, 
when the plaintiff's father died, and the fines pay- 


able upon theſe Biſhop's leaſes double every three 
years, Suppoſe the eſtate had been mrigaged, 


the plaintiff could not be relieved againſt it, where 


it was abſolutely neceſſary. Fonb/. Ja, in notis, 
_ Earl of Cheſterfield v. Lon Cromwell, 1 Eg. abr. 


287. Zouch v. Parſons, 3 Burr. 1801. Acts will 
bind a minor, where they are for his benefit. A 
minor in general is reſtrained from entering into 
contracts, becauſe he is ſuppoſed to be incapable 
of judging whether they are for his benefit, or not. 
If it appear decidedly, that the agreement was 
ſuch as in its own nature to be clearly beneficial to 
the minor, and ſuch, as, if he had been of ful! 
age, every reaſonable man would recommend to 
him, it would be contrary to equity to allow him 
to reſcind it. It may be laid down as a principle, 
that in every deviſe pf chattels, whether they be 
mere moveables, or chattels real, whether they be 
deviſed ſpecifically, or not, the legal eſtate veſts in 
the executors. The legal eſtate, which Andrew 


Bailie had, paſſed by his will to his executor, or 
7 adminiſtrator, 
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adminiſtrator, who became a truſtee for the perſon 
chiming under the ſettlement. Then it comes to 
this, whether a truſtee, having the legal eſtate in 
him for an infant, parting with that eſtate for the 
benefit of that very infant, he ſhall come into equi- 
ty, and deprive the purchaſer of that legal eftate ? 
Bat here the repreſentative was not merely a truſ- 
tee for the plaintiff, but for herſelf and the other 
grand-children and others who had charges upon 
the lands. Tf a bill had been filed in equity by 


any of theſe perſons againft the truſtee and the 
plaintiff, - equity would have decreed a ſale. Now, 


if a truſtee does that which equity would have de- 
creed, it is as valid an act, as if it had been under 


adecree, particularly where it appeared, as here, 


that there was no way of ſaving the property. The 
whole family muſt have ſtarved, if the leaſe had 
been evicted. The lapſe of one year more would 


have added one-third more to the fines, aud there- 


fore, the property muſt have been loſt, if the de- 
fendant had not acceded to the propoſal and pur- 


chaſed the property, by the payment of all the 


charges. Therefore this bill ought to be diſmiſſed. 
Lord CHANcELLOR. If this caſe turned ſimply 


upon the conveyance made by the adminiſtratrix 


of Andrew Bailie, and the term had not been ſpe- 
cifically deviſed to the plaintiff, I do not know, 
that he could now be received in a Court of Equity 
to impeach it. But there is a variety of facts 
proved in the cauſe, which in my opinion, fully 
eſtabliſh his right. Firſt, from the award made 
ſubſequent to the defendant's purchaſe, in which 
he acquieſced. It now clearly appears, that the 
terms of it were ſubmitted by him to reviſion, 
That award proves, that the defendant conſidered 


the original bargain as queſtionable, and it alſo 
gives a full and deciſive anſwer to every thing that 


has been urged, upon his part, on the ſubje& of 
this conveyance having been originally beneficial 
to the plaintiff, becauſc it now appears moſt Gearly, 


that the ſum of 200 J. for which he had firſt agreed 
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to purchaſe this term, was a very inadequate con- 
fideration. By the award it was determined, that 
600/. ought to have been paid; certainly, on con- 
dition, that the plaintiff, when he came of age, 
ſhould ratify the ſale, ſo that if there were no other 
circumſtance in this caſe to juſtify the concluſion, 
I ſhould not heſitate to ſay, that the original bar- 
gain was a fraud upon the plaintiff, and that the 
defendant, Theodore Bailie was conſcious of it. 


The arbitrators declared their opinion, that 6001. 


ought to be paid by the defendant, and upon pay- 
ment of it, that the plaintiff ſhould ratify the ſale, 
when he was of an age to ratify it. In this award 
the defendant acquieſced, by which, in effe&, he 
has condemned his firſt agreement, and admitted, 
that the terms of a new agreement, which were 
ſettled by arbitration, were always ſubject to ratifi- 


cation by the plaintiff when he ſhould come of age. 


If therefore this cauſe ſtood upon this ſingle 
ground, I ſhould feel ſtrongly, that the plaintiff is 
entitled to the decree which he feeks. 

But ſee what the caſe appears to be when it is 
fully and fairly conſidered, and whether the ſale 


made by the adminiftratrix to the defendant can 


be ſupported as neceſſary, much leſs, as beneficial 
to the plaintiff. 5 | 
This term, which is held by leafe from the Arch- 
biſhop of Armagh, was ſettled in the year 1776. 
upon the marriage of the plaintiff*s father, with a 
power of appointment reſerved to him in favour of 
his iſſue. By his will he recites this ſettlement, and 
in execution of the power deviſes the term to the 
plaintiff, his ſon, ſubject to a charge of 10000. for 
his younger children. He died in 1780, when the 
rent and fines due to the Archbiſhop, amounted to 
500 J. only. If the perſonal repreſentative of Au. 
drew Bailie had done her duty, ſhe ſhould, imme- 
diately upon his death, have endeavoured to raile 
this ſum by a mortgage of the term : it was the only 
preſſing charge upon it, and there is no reaſon to 
ſuppoſe,” that ſhe might not have been 1 
' ; ucceed, 
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ſucceed, if ſhe had made the attempt, recently 
after the death of Andrew Bailie. But it now ap- 
pears, that ſhe lay by till 1783, when the arrear of 


rent, and the fines claimed by the Archbiſhop had 
conſiderably accumulated, and the term had de- 


creaſed in value in a ſtill greater proportion. Then 
ſhe-applied to the defendant, Theodore Bailie, for a 
loan of ſo much, upon a mortgage of the term, 
and at the ſame time fent him a copy of Andrew 
 Bailie's marriage ſettlement, and his will. It ap- 
pears, that after ſome deliberation, he refuſed to 
make the loan, but offered to become a purchaſer 
of the term, and that in April 1786, he concluded 
an agreement with the adminiſtratrix for a fale of it, 
for which he was to pay the rent and fines due to 


the Archbiſhop, 1000 J. charged upon it by Andrew 


Bailie for his younger children, 2001. to the plain- 
tif, and a ſum of 350. claimed by the daughter of 
Robert Bailie, as a balance of their portions re- 
7 rr TT, EL LESS 

Iwill not ſay, that the defendant's object was to 
avail himſelf of the embarraſled ſtate of this family, 
and to get poſſeſſion of their only property by a 
forced ſale of it to him at an undervalue. But 
certainly a ſtrong preſumption arifes from his con- 
duct, that ſuch was his object. ! 
In 1783, the firſt application was made to him 

for a loan of ſo much money as might be neceſſary 


for the preſervation of the property, and he was then 


fully apprized of the plaintiff's title. It appears, 
that he did not chooſe to make the loan, in which 
he would certainly have been ſafe. But in 1786, 


when but fix years of the term remained unexpired, 


and when the rent and fines payable to the Arch- 
biſhop had accumulated to more than 1200/. he 
agreed to become a purchaſer of it upon a title, 


which he was conſcious, was at beſt precarious; for 


the deed of conveyance recites the aſſent of the 
en to it, (who was a minor at the time) ſigni- 
ed by his becoming a ſubſeribing witneſs, as alſo 
the aſſent of the executor named by the will of 
. Ceca 7 Andreu 
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Andrew Bailie, who had renounced ; and it is in 
proof in the cauſe, that the plaintiff did nat atteſt 
the execution of the deed, but. was prevailed with 
to ſubſcribe his name as a witneſs, a day or two af- 
ter it had been executed; and it is allo proved, 
that the defendant prevailed with him to make 


oath, that he would ratify the ſale, when he ſhould 


come of age. 

It is therefore, as clear as any fact can be, that 
the defendant was fully conſcious, when he made 
this purchaſe from the adminiſtratrix, that ſhe had 
not a power to ſell. And it is equally clear from 


the unuſual, and unwarrantable precautions, which 


he took to prevent inveſtigation, when the plaintiff 
ſhould come of age, that he was conſcious the 
tranſaction would not bear it. To tender au oath 
to a minor, purporting to bind him down, not to 
inveſtigate his rights, when he ſhall attain his full 
age, is, I believe, an idea peculiar to this country, 
and is in itſelf a fraud ſo groſs, and abominable, 
that in my opinion, it ought alone, to condemn 
this purchaſe. _ ED 

If there were no other badge of fraud, or miſ- 
conduct attending the tranſaction, I would, for ex- 
ample ſake, ſet it aſide. 

It has been argued very truly, that a minor 
ought to be bound by the acts of a guardian, or 
even of an executor, or adminiſtrator done for his 
advantage. The maxim is perfectly juſt ; but moi 
aſſuredly, does not apply to the eaſe now before 
me. The award to which the defendant ſubmitted, 


and which was made long after the purchaſe by 


him, proves deciſively, Mat it was diſadvantageous 
to the minor, and that the defendant was conſcious 


of it. His acts at the time when he made the 


rchaſe, are alone deciſive to condemn it. 

And therefore, I muſt deeree the aſſign ment to 
the defendant in 1786, and all renewals obtained 
by him of the term, ſubject to the truſts created by 
the marriage ſettlement, and will of Andrew Baile. 
There muſt be an account taken of the * 

| ums 
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ſums paid by the defendant for rent and renewal 1794. 
fines to the Archbiſhop, and in diſcharge of in- 
cumbrances affecting the term: and an account of prom 

the rents and profits received by him ſince he got Bix 
into poſſeſſion, which muſt be ſet off againſt the | 
credits, to which he is entitled, firft, in diſcharge 

of intereſt; and next, to ſink the principal; and 

upon payment of the balance, there muſt be a re- 


| conveyance to the plaintiff, 


December 1 5th, 1794. ; 
WIIILIAM Goopwin, Petitioner. 
TuropoxRE GIEs LER, Reſpondent. | 


HIS. caſe came before the Court upon an Proccaligs, 
order of reference from his Majesrty. e In 


Council, whereby it was referred to the Lord of m— 
CHaNCELLOR of Ireland, to enquire and report, e proogetive | 
whether there be ſufficient ground to review the has no authority | 


ſentence of the Prerogative Court of this king- neter vie ne 


dom — Jn conſequence of this order 5 the Lor Fl upon the final 
CHANCELLOR was pleaſed to direct, that counſel hearing of a teſ- 


tamentary cauſe, 


ſhould be heard on both fides. The pleadings and Upon an ap- 
depoſitions in the cauſe, were brought into Chan- Peal to dele- 


— 2 — — 
_—_ — — — 
— -——r—_— — = wo. = — 


5 . tes, th 
cery, and alſo the rule-book of the Prerogative, — ood 
from which the caſe appeared to be as follows: mand an ad- ; 


; x | ; journment ſrom 
A fuit was commenced in the Prerogative Court the frſt meet- 


of this kingdom, to impeach the will of James ing of the judges 
Godwin, Eſq. by William Higginbotham and John tranſmiſt of the | 
Higginbotham, Eſq. as grand-nephews of the de- proceedings. * 
ceaſed, then ſuppoſing themſelves to be his next 
of kin, againſt Theodore Giefler, the reſpondent, 
and to compel him to introduce and depoſit in the 
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regiſtry of the Court, the probate which he had 
obtained, and to prove the will in ſpecial form. 
After ſeveral proceedings were had in the cauſe, 
an exception was filed in the name of - Elizabeth 
Maltby, ſtating that William and John Higginbatham 
were not entitled to conteſt the validity of the will, 
they not being the next of kin to the deceaſed, in- 
asmuch as ſhe was his niece :—This exception was 
over-ruled with coſts. However, it was ſhortly 
after diſcovered, that the preſent petitioner, who 
was a working ſhoe-maker, and lived in obſcurity 
at a remote diſtance from Dublin, was the deceaſed's 
nephew and next of kin: Ammecately upon this 
diſcovery, William and John Higginbotham diſap- 
peared 1n the cauſe, and the petitioner appeared as 
an intervening party, and having made an afhdavit 
ſtating his poverty, the judge admitted him to pro- 
ſecute his ſuit as a pauper. Iſſue being joined and 
witneſſes examined, the cauſe was heard before the 
late judge of the Prerogative, on the 287% of Auguſt, 
1791. „ | 0 

ſt appeared, that James Goodwin, the alleged 


teſtator died, unmarried without iſſue, on the 8th 


of Augy/t, 1188, worn out by age and infirmities, 


being more than eighty years old. He had for ſe- 


veral years reſided at the houſe of Mr. John Hig- 


_ ginbotham in Dublin, who was nearly related to 


him, and after the death of John Higginbotham, he 
continued to reſide with Mrs Charlotte Higginbotham 
his widow, until ſome time in the month of Maj, 


1788, when he went to the houſe of the reſpondent, 


upon an invitation to dinner; and although upon 
his going out, he had given ſome directions to Mrs. 
Higginbstham, reſpecting his bed, which intimated 
an intention of returning, he neyer did return, 
but continued from thenceforth until his death in 
the houſe of the reſpondent. During the whole 


time he had been with the Higginbothams, he had 
not been charged with diet or lodging, and always 


appeared to be pleaſed with his ſituation. Shortly 


after his removal, the deceaſed was prevailed upon 
| 2 to 
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tolend the reſpondent a ſum of 450 J. upon the ſe- 
curity of a mortgage of the reſpondent's houſe ; 


the deed of mortgage was dated 224 of May, 1788, 


and was prepared by the reſpondent's . law-agent, 


without conſulting the counſel or agent of the de- 
ceaſed. The tranſaction reſpecting this mortgage, 
was alleged on the part of the petitioner, as a cir- 


cumſtance to prove impoſition, by the reſpondent 
upon the deceaſed, inaſmuch as it was a ſcanty and 
inſufficient ſecurity, that it was recited in the deed. 


itſelf, that the houſe was purchaſed by the reſpon- 
dent in the month of April preceding, for 200/., 
and a covenant was inſerted, by which the mort- 
gagee was reſtrained from calling in the principal 
debt for eight years, if the intereſt ſhould be re- 
gularly paid. This deed was not regiſtered during 
the life of James Goodwin, and after his death, and 
pending the cauſe in the Prerogative, the reſpon- 
dent executed a ſecond mortgage of the ſame houſe 
to Fitzſimons, which was immediately regiſ- 
tered. 5 . 155 e 
It appeared from the teſtimony of the witneſſes 
to the will, that it was executed only a few hours 
before the death of James Goodwin; it was b e 
ent's 


by Eſther Patrickſon (a relation of the reſpon 


wife) and was all in her hand-writing. The re- 
ſpondent was named executor and reſiduary legatee; 
and in ſupport of the will, he, in his pleading al- 
leged, that the deceaſed executed the will, by de- 


claring the ſame to be his will, and by ſigning his 


name at the foot thereof. In ſupport of this ar- 
ticle, EHher Patrichſon was examined, and ſhe ſwore, 
that the deceaſed executed his will by affixing his 
own ſeal at the foot* thereof, and by putting his 
finger on the ſeal, and publiſhing and declarmg 


the will as his laſt will and teſtament. Jane Alicia 
Sandys and Bartholomew Cooke, the ſubſcribing | 


witneſſes to the will, upon their direct examination 
ſwore, that the deceaſed executed the will by fign- 
ing his name oppoſite to a ſeal affixed at the foot 
thereof: —but Miſs Sandys afterwards, in her 3 

| ſwer 
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1794. ſwer to the third interrogatory, ſwore that the de- 
—Fx— ceaſed firſt ſigned his name to the will, and then 
GooowlN that the deceaſed's ſeal was affixed to the will, and 
N that the deceaſed then executed it. After the 
cauſe had been ſeveral days at hearing, the advo- 
cates for the petitioner having relied much upon 
the contradiction in the evidence of Eber Patrick- 
fon to the evidence of the two ſubſcribing witneſſes, 
the reſpondent's proctor moved for liberty to re ex- 
amine Mrs. Patrickſon to ſupply an omiſſion in not 
aſking her whether ſhe ſaw the will ſigned or not ;— 
the proctor alſo moved for liberty to examine two 
other witneſſes who had not been examined in the 
cauſe. The judge was pleaſed to grant theſe mo- 
tions, and therefore thoſe witneſſes were examined 
and croſs- examined viv voce in Court, by the ad- 
vocates on each ſide. Mrs. Patrickſon ſwore that 
the examiner did not aſk her whether the deceaſed 
had ſigned the will or not; — that neither the re- 
ſpondent, nor his wife were preſent at the execu- 
tion of the will; that ſhe was certain no perſon 
came into the deceaſed's room on the day the will 
was prepared, except the two ſubſeribing witneſſes, 
and that no perſon came into the room after the 
execution of the will, until ſhe and the ſubſcribing 
witneſſes had quitted the room, and that ſhe never 
quitted the room, from the time ſhe drew the will, 
until it was executed. The advocate for the pe- 
titioner, to ſhew that this account could not be 
true, read the depoſitions of Miſs Sandys and Dr. 
Beoyton, another witneſs examined in the cauſe, in 
anſwer to the ſecond 1nterrogatory ;---the former 
ſwore that immediately after the will was drawn, 
Dr. Boyton came into the deceaſed's room, and that 
the deceaſed told him his will was juſt ready for 
fgning:---'The latter faid, he viſited the deceaſed, 
and talked to him about the ſettlement of his at- 
fairs. Several other contradictions in the teſtimo- 
ny of the witneſſes, were ſtrongly relied upon by 
the petitioner's advocates, and the following facts 
proved in the cauſe were urged as — in his 
| avour. 
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frronr. When the will was firſt produced by the 


reſpondent after the death of James Goodwin, the 
name ſubſcribed to it, was J. Goodwin ;—the per- 
ſon who inſpeRed the will, immediately obſerved, 
that it muſt be a forgery, inaſmuch as the deceaſed 
always figned his chriſtian name at full length, or 
Jas—when the will was depoſited in Court, the 
name appeared to be fas. Goodwin ; the addition of 
two letters to the chriſtian name was poſitively 


ſworn to have been an interpolation made fince the 


will was firſt produced. 

The judge of the Prerogative was pleaſed to 
pronounce ſentence in favour of the will, and 
granted probate to the reſpondent. The petitioner 
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appealed from this ſentence, and a commiſſion 


iſſued under the great ſeal in the ordinary courſe, to 
the judges delegates, empowering them to hear and 
determine the appeal. This commiſſion was teſted 
on the 27th of September, 1791. On the 8th of 
November, 1791, the judges delegates iſſued their 
inhibition to the judge of the Prerogative, and on 
the 8th of December, 1791 the tranſmiſs was ſealed 
and ſent up by him to the Court of the judges de- 
legates. On the 22d of January, 1792, the reſpon- 
dent's proctor ſummoned the judges delegates to 
meet on the 26% of the ſame month, and gave no- 
tice to the petitioner's proctor, that they would 
meet on that day. A majority of the judges dele- 


gates named in the commiſſion, met on the morning 


of the 26th of January, 1792, when the ſeals which 

had been affixed to the tranſmiſs were broken, and 
the judges delegates immediately called upon the 
petitioner to ſupport his appeal. His advocates 
prayed time to prepare-printed caſes for the judges 
delegates, who were pleaſed to ſay they did not re- 
quire the caſes, and therefore that could be no cauſe 


for delay. The advocates then prayed a few days 


to prepare themſelves, which the judges delegatcs 
refuſed to. grant ; one of the advocates then un- 
dertook to be ready on the following morning if 
the Court would adjourn. This being alſo — 
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the petitioner's advocates and proctor left the Court, 


and the judges delegates proceeded inſtanter, and 


Goopwin called for the depoſitions of the ſubſcribing wit- 


againft 
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neſſes to the will, which were accordingly read 
and without further examination of. the proofs, 
they were pleaſed to affirm the ſentence ' of the 
Court of Prerogative and to remit the cauſe. 

A petition was afterwards preferred to his Ma- 


jeſty, who was graciouſly pleaſed, with the advice 


of his Privy Council, to make the order of refe- 
rence upon which the caſe now came before the 
» | | 

The Attorney General, and Beresford, for the pe- 
titioner. It is in the diſcretion of the Court, whe- 


ther to report in favour of this commiſſion, or not. 


The petition is referred to the Chancellor, before 
a commiſſion will be granted, in order to prevent 


wanton litigation, and unneceſſary delay, and the 


Chancellor enquires accurately into the ſtate of the 
caſe, to ſee whether it be fit for further examina- 
tion. Every ſuitor in the Court of Prerogative has 
de jure a right of appeal ; here the party appealed, 
and if 1t appears that the queſtion was fit for fur- 
ther inveſtigation, after the hearing in the Preroga- 
tive, this Court will recommend his Majeſty to 
grant the commiſſion of review, unleſs the appel- 
lant's reaſons for not proceeding, were ſo baſe, or 
improper, that he ſhall not be further heard. 
There are two queſtions for conſideration :—1ſt. 
whether upon the whole of the evidence, the loy- 
alty of the will is ſo clearly eſtabliſhed, as that no 
reaſonable mind would heſitate upon it ?—2d. 


Whether the judge of the Prerogative had a right 


ex officio judicis to examine a witneſs vivd voce upon 
the hearing of the cauſe ?—Both theſe queſtions 


are fit for further examination. As to the firſt, it 


appears that the judge, previous to his pronouncing 
ſentence, thought fit to re-examine ſome of the 
witneſſes ; that ſhews there was a difficulty as to the 
fact. Therefore the petitioner was entitled de jure 
to have that point of difficulty examined upon the 

= - appeal, 


KING'S COURTS, DUBLIN. | | 377 


appeal; but a ſentence is pronounced concluding 1794. 
that right, without the examination to which he was. 
entitled. What reaſon is there to deprive this poor Goodwin | 
man of the legal right to which he was entitled ? Nr | 
He prayed time for one day; his advocates deſired 
but one day, which was refuſed ; the requeſt was 
not unreaſonable, and there is no foundation to 
charge the petitioner with litigation, or delay. There- 
fore this Court in its ſound diſcretion, will not 
ſtop the interference of the Crown. The contra- 
ditions in the teſtimony of the witneſſes were ſo 
glaring, and made ſuch an impreſſion upon the 
mind of the judge, that he had them re-examined, 
to reconcile their evidence. The old gentleman 
being confined in the houſe of the reſpondent, 
who did not permit any perſon (fave ſuch as he 
| Choſe) to have acceſs to him, it was impoſſible for 
the petitioner to prove by direct evidence, that the 
| will was a fabrication; the only evidence he had, 
aroſe from the croſs-examination of the reſpon- 
dent's witneſſes, which, connected with their direct 
examination, furniſhes ſufficient ground to con- 
demn the will. One principal ſubject of exami- 
nation, was as to the ſigning and ſealing of the will. 
Each of the witneſſes gives a different account of 
this tranſaction, and therefore, it may fairly be pre- 
ſumed, that no ſuch tranſaction happened; for if 
it had, it muſt have been ſo particular in its nature 
as to attract the attention of them all, and they 
could neither be miſtaken in their conception, nor 
diſagree in their account of it. Another groſs con- 
tradiction occurs, reſpecting the inſtructions for the 
will. The lady who drew it is inconſiſtent with 
herſelf, and in one important fact ſhe is poſitively 
contradicted by the other lady. When in addition 
to their irreconcileable teſtimony, the Court con- 
ſiders the ſuſpicious manner in which the reſpon- 
dent got poſſeſſion of the old man a few weeks be- 
fore his death, the impoſition reſpecting the mort- 
gage, the palpable forgery in the ſignature to the 
alleged will, the'oncluſion is inevitable, that = 
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| will was fabricated. —2dly, The mode of proceed. 


ing in the Prerogative Court in the examination of 
witneſſes is this: The witneſſes are ſworn in Court 
to depoſe the truth; then the allegations to which 
the party chooſes to examine, are lodged with the 
regiſter, and interrogatories are framed ; the officer 


takes the witneſſes ſeparately into a private room, 


examines them to the interrogatories, and reduces 
their depoſitions to writing :—after this, each wit- 
neſs has an opportunity of reading his own depo- 
ſition, and conſidering whether it requires any al- 
teration :—then the witneſſes are brought before 
the judge, who interrogates them a ſecond time, 
whether the paper produced, contains their teſti- 


mony, or not, and whether "oy defire any altera- 
tion; they then ſign their de 


oſitions, and the 
judge atteſts the jurat. The ſolemnity and exaQ- 
neſs of this proceeding render it improbable, that 
Mrs. Patricłſon was not examined to the /igning of 
the will, for that is the material fact charged in the 
allegation. But whether ſhe was examined to it or 
not, ſhe ought not to have been examined at the 


inſtance of the party who originally produced her. 


The late learned judge cited authorities from the 
civil law, to ſhew that ex officio judicis he might ex- 
amine witneſſes at any time. But that has never 
been practiſed in this country, and if the civil law 
allows it in any inſtance, it muſt be upon this prin- 
ciple, that the judge not receiving ſufficient infor- 
mation from the depoſitions, may call upon the 
witneſſes to ſatisſy him; but it can never be ad- 
mitted to ſuch an extent, as that one of the parties 
may ſuggeſt a fact to be examined to, which fact 
makes for bim and againft his adverſary. Such a 
practice would deſtroy the effect of examination 
entirely; becauſe, if the regiſter is to examine pri- 
vately, and aſter publication of the depoſitions, the 
witneſſes may be examined to explain their teſti- 
mony, reconcile it where it is contradicted by 


others, and ſupply chaſms which may have been 


left 
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left, ＋ whole principle of examination is de- 1794. 
ſtroyed. . — 
| „ for the reſpondent. It is ſubmitted, Goopwin 
that the proceedings in this caſe have been regular, Giftes. 
both in the Court of Prerogative, and Court of 
Appeal. -In appeals, the judges delegates are mw 
bound by the power veſted in them to look into the | 9 
evidence, aud for that purpoſe, the whole proceed- | 1 
ings are laid before them. It is a principle of law, 
that every judge is preſumed to do his duty; there- 
fore this Court cannot preſume, that the delegates 
did not read the whole evidence. Wherever a 
party diſappears, the conſtant and uniform practice 
ja the Court of Prerogative and Appeal is, to read 
no more than the depoſitions of the ſubſcribing 
witneſſes to the will. Where a party walks out of 
Court, the judges are not bound to read his proofs. 
It is conſidered as a dereliction of the ſuit. The 
caſe to be heard upon the appeal was the ſame 
which had been heard in the Court below; there 
was no difficulty in being ready upon the firſt day. 
It has been the practice to diſtribute printed caſes; 
the appellant 7 time to prepare caſes. The 
Court ſaw delay was intended, and they ſaid, you 
have had a long vacation; you have not proceeded 
for eight months, and we will not allow you to ſuſ- 
ſpend the ſentence of the Court any longer. The 
only uſe of inſpecting a tranſmiſs, is to ſee whether 
there be any variation from the proceedings belou; 
—is any variation pretended in the caſe? What 
then were the judges delegates to do? The advo- 
cates walked out of Court, and reſuſed to open 
their caſe. With reſpect to the evidence in ſup- 
port of the will, Mrs. Patrickſon ſwears ſhe receiv- 
ed inſtructions as to all the legacies; immediately 
after the will was drawn, ſhe read it truly and audi- 
bly, aſking him at each paragraph, was ſuch his in- 
tention, which he admitted. In this fact ſhe is ſu p- 
ported by the other witneſſes. If this willwent to 
deprive children, or other near relatives, a Court 
might entertain ſome jealouſy reſpecting it. But 

| 2 | what 
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what is there to impeach it? It is ſaid, the evidence 
is contradictory. Perfect conſiſtency of evidence 
fnrniſhes in general a preſumption of fraud, and it 
is conſidered, that ſlight variances are an argument, 
that there was no contrivance. But what is the 
contradiction? Mrs. Patrjckſon being examined upon 
an additional allegation, ſaid ſhe ſaw the will /ealed, 
but did not ſay any thing as to the figning of it, 
This matter was not diſcloſed until the hearing, 
when ſhe declared ſhe did ſee it ſigned; upon 
which an application was made to the Court to 


- ſupply this omiffion of the regiſter. By the rule 
of the civil law the judge is to examine, and the. 


whole proceedings are ſuppoſed to be in his pre- 
ſence. But from the weight of buſineſs, he ap- 
points his regiſter to examine. See then what was 
the duty of the judge; he found there was an 
omiſſion by the perſon to whom he had deputed an 


authority; he defired to have it rectified, and the 


woman, being aſked the queſtion, ſwore poſitively 


ſhe ſaw it ſigned, and that if ſhe had been examined 


to it at firſt, ſhe would have proved it. Depoſitions 
have been amended very lately in the Prerogative 


Court, where the party continued of found mind 


and underſtanding. The purpoſes of juſtice would 
not be anſwered, unleſs ſuch amendments were 
allowed. Such amendments are permitted in this 


Court, 2 P. Ums. 646, Griells v. Ganſell. where a 


witneſs was examined viva voce to explain a depoſi- 


tion which had been taken down by the examiner. 
With regard to a commiſſion of review, it is a 
very ſerious ſubject. There is no 1aſtance of one 


in this kingdom. It appears from what Lord 


Camspen ſaid in Hoop ſharpe v. Price, (a) that it was 
. eſtabliſhed in times of popery, and the principles 
upon which it was granted were ſuch as ought not 


to be tolerated, if it were res integra. He faid, that 


ſhould be the laſt inſtance, for he would not adviſe 
the Crown to grant them. Juſtice may be done in 


(a) Cited in the notes of M*Nally's edit, Com. Rep. 456. hi 
| | this 
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this way; let the caſe go back by conſent to the 1794. 
ſame delegates, and adjuncts may be added. (b) But 
if that be not done, the petition ought to be refuſed Goopwim 
altogether, for the delegates were juſtified in their 3 
proceedings, as appears from 1 Ought. 473. Tit. 

332. Si appellans ſuccumbat in cauſa, five ex actis 
primi judicis, five ſecundi ("quia vel proceſſus non fuit 
tranſmiſſus (quod ſepe contingit_) vel, quia appellatio 

fit deſerta) judex primo pronunciabit appellantem de- 
fectſe in probatione libelli; maleque fuiſſe appellantem ; 
ac confirmabit ſententiam judicis a quo, fi proceſſus 
fuerit tranſmiſſus ; ſecus, non (nam jMex debet pro- 
nunciare ſuper eo, de quo cognoſcit, & proceſſu non 
tranſmiſſo, non potęſt de eo cognoſcere) et remittit cauſam 
ſudici a quo, & etiam condemnabit partem appellantem 
in 3 „„ | | | 

Lord CHANCELLOR. - I agree entirely in the 

rule which has been cited from Ovghton. . It is a 
book of very good authority, and I cannot but la- 
ment, that the maxim laid down by Oughion, was 
not attended to, as it ought to have been, by the 
judges delegates, whoſe duty it was to have re- 
viewed the ſentence of the Court of Prerogative in 
this caſe. So far from attending to the maxim, 
they ſeem to have pronounced their ſentence of 
affirmance, de eo quod non cognoverunt, & quod cog- 

noſcere non poſſunt, for they proceeded to affirm the 

ſentence, not only without affording the aggrieved 
party an opportunity of being heard, but without 
an examination of the tranſmiſs, upon which alone 
ſuch a ſentence ought to have been founded. _ 
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There 1s no doubt, that where a fentence of the 
Eccleſiaſtical Court has been folemnly affirmed by 
Judges delegates, and a petition is preferred to the 
Crown for a commiſſion of review, the cafe ought 
to receive a very ſerious and deliberate confidera- 
tion to warrant a report to his Majeſty, that ſuch a = 
commiſſion ought to iſſue. In ſuch a caſe, I ſhould 


bm ä —ð— — ———ͥ 


2) It was anſwered that this was impoſſible, for two of the | 9 


delegates were ſince dead. a 


never 
E 
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which the original appeal was preferred, was pro- 


never met upon it, until the 26% of January, 1792, 


time on the 260% of January, and then for the firſt 


Court of Prerogative, it will be nece 


CASES DETERMINED IN THE 


never hold myſelf authorized, humbly to advife 
his Majeſty to interpoſe, merely becauſe I might 
differ in opinion with the judges delegates upon 
the proofs made in the caſe. | 
With reſpect to the merits of the petitioner's 
caſe, as they now appear to me, I ſhall only fay, 
that in this inſtance, the ſentence and the proceed- 
ings, which were had in the Court of Prerogative, 
ought- certainly to have been ſolemnly reviewed, 
and reconſidered. It appears at beſt, to be a very 
doubtful.queſtion upon the proofs which were made 
by the reſpondęnt in ſupport of the will alleged by 
him, whether it ought to have been eſtabliſhed, and 
the very extraordinary and unexampled courſe of 
proceeding adopted by the judge of the Court of 
Prerogative at the hearing of the cauſe, would in 
my opinion, alone, have furniſhed a ſolid ground 
of appeal from his ſentence. And therefore, with- 
out entering further into the merits of the cauſe, 
as they appeared at the original ee of it in the 
ary only for 
me to conſider, whether the petitioner has had the 
benefit of his appeal, which was preferred by him 
in the ordinary courſe. And if he has not, whe- 
ther he has been precluded from it by his default, 
or miſcondut? 5 | 
The ſentence of the Court of Prerogative, from 


nounced in Fuly, 1791;—the commiſſion to the 
delegates was ſealed on the 25th of September fol- 
lowing, and was accepted by two of the delegates 

on the 87% of November, 1791 :—the tranſmiſs was 
returned by the judge of the Prerogative on the 
8th of December, 1791, and the judges delegates 


and then, it is admitted, they met upon a notice 
of four days, ſerved by the reſpondent's prodtor, 
deſiring them to meet, for the purpoſe of hearing 
the appeal. Upon this notice of four days, which 
was iſſued by the refpondent, they met for the firſt 


time, 
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time, the ſeal upon the tranſmiſs was broken. In 
a caſe of this ſort, I do not conceive, that a re- 
ſpondent can have any right to force on the hear- 
ing of an appeal, until the oppoſite party has had 
full opportunity to inſpect the tranſmiſs, and to 
ſee that the whole of the proceedings in the Court 
below, have been fully and fairly certified to the 
Court of Appeal. And what made it peculiarly 
neceſſary that the appellant in the preſent caſe 
ſhould have had this opportunity, was, that a moſt 
extraordinary and unprecedented proceeding had 
been reſorted to by the judge of the Court of Pre- 
rogative, upon the hearing of the cauſe, which 
proceeding alone, would, in my opinion, have 


furniſhed ample ground of appeal from his ſen- 


tence. It was therefore, 11 my opinion, a matter 
of right on the part of the appellant, to have had 
an inſpection of the tranſmiſs, before he was called 
upon to proceed to the hearing of this appeal ;— 
ga a right which was denied to him in the preſent caſe, 
upon what principle of juſtice, or ſound diſcretion, 
I cannot ſee. For it now appears to me, that al- 
though the advocates for the appellant defired an 


adjournment but for one day, in order then to lay 


the merits of his appeal before the judges dele- 
gates, the adjournment was peremptorily refuſed ; 
and without examination, or enquiry into the me- 
rits of the cauſe, after the ceremony of reading 
the depoſitions of the atteſting witneſſes, merely 
to the execution of the will, they inſtantly diſ- 
miſſed the appeal, and affirmed the ſentence of 
the Court of Prerogative. = 

lt is a very painful duty to me to be obliged to 
make any comment upon the proceedings of the 
Court of Delegates. But I cannot avoid ſtating my 
decided opinion, that the judges delegates, who 
ought to have heard this appeal, could not in any 
manner be warranted in this moſt precipitate judg- 
ment. The appellant was entitled ex debito juſtitiæ 
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to the adjournment which he deſired, and if it had 


been a matter within the ſound diſcretion of the 


Judges delegates to refuſe, in my opinion, they 
. mould 
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relied upon in argument, as deciſive of the merits 


precedent, before they ventured to pronounce a 


jeſty. 


CASES DETERMINED IN THE 


ſhould not have refuſed it in this inſtance. Butif 
they were determined to dilpoſe of the appeal, 
without hearing the appellant in ſupport of it, ſurely 
it was their bounden duty, minutely to have ex- 
amined the whole tranſmiſs, to weigh the evidence 
which it contained, and above all, to conſider, 
whether the perſonal examination of a witnefs, 
Viva voce, at the hearing of the cauſe, by counſel, 
and advocates on both ſides, avowedly to reconcile 
a contradiction in her evidence given upon the ex- 
amination in chief, which contradiction had been 


of the cauſe, could be ſuſtained upon principle or 


ſentence of affirmance, which muſt bind the right 
of the parties finally, and irrevocably, unleſs his 
Majeſty ſhall be graciouſly pleaſed to interpoſe, 
and to appoint commiſſioners of review, to do that 
Juſtice which ought to have been executed under 
the ordinary commiſhon of appeal. | 
That ſuch a power reſts with the Crown, no man 
can doubt, and ſurely if ever a caſe exiſted, to call 
aloud for the exerciſe of it, it is that, upon which 
I am now humbly to report my opinion to his Ma- 
In making this report, I have to lament 
deeply, that I muſt detail a proceeding which will 
not reflect credit upon the jurisprudence of this 
country. But however painful the taſk will be, it 
is a duty which I owe to his Majeſty, faithfully to 
ſtate the proceedings, which have taken place in 
this cauſe in the Court of Prerogative, and humbly 
to ſubmit my opinion to' him, that there will be a. 
failure of juſtice, unleſs he ſhall be gracioully 
plealed to interpoſe his royal authority, by direct 
ing that a commiſſion of review ſhall iſſue, to re- 
hear and review the ſentence, and the proceedings, 
of which the petitioner has and: 
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35 Geo. III. 1795. 
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Leſſee of Bryan and Wife, againſt the Ejector. 1795. | 


1 ro 
= = 


ANKEY moved on behalf of Mr. Ayre, that 7 —— 1 
he might have liberty to take defence. ſhall have liber- 
Luin, on the other fide, mentioned the caſe of ne tune de. 
Leſſe of Montgomery v. Ejector, Vern. and Scr. 104, cjeament with- 
and ſtated, that it appeared that Mr. Ayre is at rity les _ 
preſent a priſoner in Fance, and therefore that he if his abſence be 
muſt give ſecurity for the coſts ; the reaſon of the jp and ive. 
rule he ſaid, was that in caſe of the event of the luntary, 
ſuit being adverſe to the party, the proceſs of the 
Court could not reach him ; and that it had been 
held in England that a native of and reſident in 
lreland muſt give ſuch ſecurity. (a) | 

Downes, Juſtice. Yes, a reſident muſt: But 
the caſe of an occaſional and involuntary abſence 
is very different. 8 | 

Sankey, —If we are compelled to give ſecurity 
for the coſts, we cannot go to trial in tige. 

The Court defired Sankey to mention the matter 
another day, and ;— „ 
On a ſubſequent day in this term the 

| | Motion was granted. 
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In debt upon a 
bail bond, the 
writ of cap. ad 
ei. is not tra- 


verſable. 
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Exchequer, 


January 24th, 1795. 


MuLCRONE qgainſt O Doxx ELI. 
A CTION of debt upon a bail bond; the de- 
claration ftated, that a writ of cap. ad re/. 
iſſued at the ſuit of the plaintiff out of the Commer 


| Pleas, and that the defendant executed the bond to 


the Sheriff, &'c.—Judgment had been obtained 
by default, and a writ of inquiry iſſued. Theſe 
proceedings were ſet aſide upon the terms of paying 
coſts, and pleading iſuably. The defendant plead- 
ed that no ſuch writ of capias ad res. as ſtated in 
the declaration ever iſſued, and concluded with a 
verification. The plaintiff moved to ſet aſide this 
plea, and obtained a conditional rule. 

A. Boyd, for the defendant ſhewed cauſe. This 
is a ſubſtantial and iſſuable plea; if it be true, the 
foundation of the action fails. But if the plea 
were bad, the Court would not ſet it aſide upon mo- 
tion, but leave the plaintiff to demur. Conclud- 
ing with a verification does not take the plea out of 
the rule of pleading ifluably; for iſſue can be join- 
ed ia the ſame manner as upon a plea of nu ti 
record. 7 | 

SmiTH, Baron, Will not this plea lead the 
Court into an enquiry of a fat, which the defen- 
dant has admitted under his hand and ſeal ? for the 
writ 18 recited 1n the bail bond. 

YELVERTON, Chief Baron. Tf there were no 


writ the defendant in the original cauſe never was 
arreſted: 
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arreſted :—The party has precluded himſelf by his 1795. 

own act. | | | —— 
SmiTH, Baron. The meaning of the order is, Murca css 
that the party ſhall plead ſuch a plea as will lead to O. DTT. 
a trial of the merits. 

Stanley, Serjeant, and C. V. Williams, for the 
plaintiff. This is a moſt litigious plea. The ori- 
ginal cauſe of action was 11/. due by book ac- 
count: the party being arreſted, entered into a 
bail bond ſo long ago as M. 1792. An action be- 
ing brought upon this bond, judgment was obtain- 
ed for want of a plea, and a writ of enquiry exe- 
cuted. The defendant came in afterwards, not 
ſtating, that no writ iſſued, but that he had a ſet 
off againſt the plaintiff, by which it would appear, wy 
that the plaintiff was indebted to him. The Court 
gave him leave to plead ruably ; but inſtead of 
complying with that rule, he puts in a ſham plea, 
to avoid going to trial at the approaching aſhzes. 
1 Stra. 444, Watkins v. Parry,—it was deter- 
mined, that in debt upon a bail bond, the defen- 
dant cannot traverſe the arreſt, having admitted 
it under his hand by the bond. | | 

YeLveRTON, Chief Baron. I have no doubt 
upon the caſe ; this plea is not within the order at 
all, nor would it be good, even upon general de- 
murrer. e 
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338 — CASES DETERMINED IN THE 


King's Bench. 


Ls GRAND againſt BLAKx. 


Scire facias HE Necorder for the Plaintiff, moved to 

| — N amend the /cire facias againſt bail from 33d 
; year of the reign, to the 23d year, ſo as to make 
the writ corzeſpond with the judgment, the error 

5 having been committed by the clerk. The attor- 


ney for the plaintiff has made an affidavit, ſtating, 
that he left directions at the office for the writ, and 
the clerk, by miſtake, recited the bail piece as of 
the 33d inſtead of the 23d, which was not diſco- 
vered, until the defendant pleaded ul tiel record. 
The officer has alſo made an affidavit, ſtating, that 
the miſtake was committed by him in the hurry of 
buſineſs. | 

Ponſonby, ' and J. Burke contra. The plaintiff 
has replied, that there is ſuch a record, upon which, 
iſſue is joined; to amend therefore, in ſuch a caſe 
is matter of favour ;—the party ſhould have taken 
care that there was no error 1n his proceedings ; 
4 Bac. Abr. 422, Williams v. Hoſkins, If a writ be 
good upon the face of it, there ſhould be no 
amendment, becauſe that would be to make a new 
writ. There may be ſuch a record as is ſtated. 
2 Stra. 1163, it is ſaid, that /cire facias againſt bail 
cor ot be amended. 


Lord 
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Lord Con MELL, Chief Juſtice. The hie eng 
made to this motion are not to be ſupported. The 
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queſtion is, whether a miſtake committed by the Le Gran 


officer ſhall be permitted to ſtand ? Here the clerk 
was rightly inſtructed ; he makes a miſtake, ſhall 
the party ſuffer by that? ? The writ muſt be amended 
upon payment of coſts, the defendant to be at 


liberty to plead de novo, and be 5 the coſts of 
this motion. 


Motion granted. 
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© CASES DETERMINED IN THE 


Common Pleas. 


January 21th, 1795. 


Ha vrs againſt BRIůũiEs and Gorss. 

HIS was an action of replevin commenced 

in the City Court of Cork, and removed by 
recordari facias into this Court. The declaration 
ſtated, that the defendants on 57h of September, 
1792 at Cork, in a certain place there, called the 
River Lee, took the goods and chattels of the 
plaintiff, to wit, the Hooker, called the Eleanor of 
Paſſage, with the maſt, boom, fails, rigging, haw- 
ſer, graplin and dredge, to her belonging, to the 
value of 200/. 

The defendant pleaded 1/7. Non ceperunt. 2dly. 
They made conuſance as bailiffs, of James Hugh 
Smith Barry, becauſe that the ſaid place in which, 
Oc. is, and at the ſame time when, Cc. was a cer- 
tain cloſe or piece or parcel of land covered with 
water, being a part of the ſaid river Lee in the ſaid 
declaration mentioned, adjoining to, and ſurround- 
ing a certain eyott or piece or parcel of land of the 
ſaid Barry there, and that the ſaid place in which, 
Sc. now is, and at the ſame time, when, c. was the 
ſoil, cloſe, and freehold of the ſaid Barry, and be- 
cauſe the ſaid goods and chattles before and at the 
time when and ſoforth, were in the ſaid place in 
which and. ſoforth, doing damage there to the ſaid 


Barry, 


; 


KING'S COURTS, DUBLIN. 


Barry, the ſaid Richard and William as bailiffs of the 
_ faid Barry, well acknowledge the taking of the 
ſaid goods and chattles, in the ſaid place in which 
cc. as for and in the name of a diſtreſs for the 
damage then done and doing, and this they are 
ready to verify. . | 

zdly. The defendants made conuſance as bailiffs 
of Barry, becauſe that the ſaid place in which &c. 
now is, and at the ſame time when Sc. was a cer- 
tain cloſe, or piece or parcel of land, covered with 
water, being part of the ſaid River Lee, in the ſaid 
declaration mentioned, adjoining to, and ſur- 
rounding a certain eyott or piece or parcel of land 
of the ſaid Barry, there, and that in the ſaid place 
in which Sc. there now is, and at the ſaid time 
when ©'c. there was and from time whereof the 
memory of man 1s not to the contrary, there hath 
been a certain oyſter bed. And the ſaid Richard 
and Milliam further ſay, that the ſaid Barry, before 
and at the ſaid time, when Cc. was, and from 
thence hitherto, hath been and ſtill is, ſeized in 
his demeſne as of fee of and in the ſaid eyott or 
piece or parcel of land, herein before mentioned, 
and that the ſaid Barry and all thoſe, whoſe eſtate he 
now hath, and at the ſaid time when ©'c. had of and 
in the ſaid eyott, or piece or parcel of land with 
the appurtenances, for the time being, from time 
whereof the memory of man, is not to the con- 
trary, have had, and have been uſed and accuſtom- 
ed to have, and of right ought to have had, and 


the ſaid Barry, ſtill of right ought to have the ſole 
and excluſive right, liberty and privilege of drudg- 


ing and fiſhing for oyſters in the ſaid place, in 
which, and ſoforth, in and over the ſaid oyſter- 
bed, there every year, and at all times of the 
year, at his free will and pleaſure, as belonging and 


oppertaining to the ſaid eyott, or piece or parcel of 


land with the appurtenances. And becauſe the ſaid 
goods and chattles before and at the ſaid time, 


when &c. were in the ſaid place in which &c. in 


and over the ſaid oyſter bed there, in violation of 
the ſaid Barry's ſaid right, liberty and privilege, 
= and 
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CASES DETERMINED IN THE 


and doing damage there to the faid Barry, they, 


the ſaid Richard and William, as bailiffs of the ſaid 
Barry, well acknowledge the taking of the faid 
goods and chattels, in the ſaid place in which, &c. 
as for, and in the name of a diſtreſs for the damage 
there done, and doing, and this they are ready to 
verify, Sc. | 

45 The defendants made conuſance as bailiffs 
of Barry, deſcribing the place as a certain cloſe or 
piece or parcel of land covered with water, being 
part of the River Lee in the faid declaration men- 
tioned, and adjoining certain lands of the faid 
Barry, there called the lands of Foaty. And that 
in the ſaid place in which, and ſoforth, there now 
is, and at the ſaid time when, Oc. there was, and 
from time whereof the memory of man 1s not to 
the contrary, there hath been a certain oyſter bed. 


And the ſaid Richard and William further ſay, that 


the ſaid Barry, before, and at the ſame time, when, 
Sc. was, and from thence, hitherto hath been, 
and ſtill is ſeiſed in his demeſne as of fee, of, and 


in the ſaid lands of Foaty herein- before mentioned. 
And that the ſaid Barry, and all thoſe: whoſe eſtate 


he now hath, and at the ſaid time, when, and ſo- 
forth, had of, and in the ſaid land of Foa/y, with 


the appurtenances for the time being, from time 
whereof the memory of man is not to the' contrary, 


have had, and have been uſed and accuſtomed to 


have, and of right ought to have had; and the ſaid 


Barry ſtill of right oughtto have the ſole and excluſive 


right, liberty and privilege of drudging and fiſhing 


{or oyſters, in the ſaid place in which, and ſoforth, 
in and over the ſaid oyſter bed, there every year, 
and at all times of the year, and at his free will 
and pleaſure, as belonging and appertaining to the 
lands of Faty with the appurtenances. And be- 
cauſe the ſaid goods and chattels, before, and at 
the ſaid time, when, and ſoforth, were in the ſaid 
place in which, and ſoforth, in, and over the ſaid 
oyſter bed there in violation of the ſaid Barry's 


faid right, liberty and privilege, and doing da- 


mage 
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mage there, to the ſaid Barry, they, the ſaid 
Richard and William as bailiffs of the ſaid Barry 
well acknowledge the taking of the ſaid goods and 
chattles, in the ſaid place in which, Sc. as for, 
and in the name of a diſtreſs for the damage, then 
done and doing, and this they are ready to ve- 
rify, Cc. : 3 
fjſſue was joined upon the plea of non cepe- 
runt ;—the plaintiff then pleaded in bar as fol- 
lows :—And as to the ſaid firſt conuſance of the 


faid Richard and William, the ſaid William Hayes 


ſays, that they the ſaid Richard and William, for the 
reaſon 1n their faid firſt conuſance above alleged, 
ought not to acknowledge the taking of the goods 
and chattles aforeſaid 1n the ſaid place in which, 
Cc. becauſe, proteſting that the ſaid place in which, 
&c. was not adjoining to and ſurrounding a certain 
cloſe, or piece or parcel of land of the ſaid Barry, 
for plea to the ſaid firſt conuſance, the ſaid William 
Hayes ſays, that the ſaid place in which, Sc. at the 
time when, Sc. and from time whereof the memo- 
ry of man 1s not to the contrary, hath been, and 
ſtill is a common river and arm of the ſea, daily flows- 
ing and reflowing with ſalt water, where all the ſub- 
jects of the Lord the King of common right have been 
uſed and accuſtomed, and ought and may freely, to ſail 
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and navigate in their hookers, boats, and other veſſels, at 


all times without impediment ; wherefore the ſaid Mil- 
liam Hayes being a ſubject of the Lord the King, and 
having occahon to go upon the ſaid place in which, 
&c. in his ſaid hooker, did with, and in his faid 
hooker, go upon the ſaid place in which, Cc. at 
the time, when, Sc. and there did fail and navigate, 
as it was lawful for him to do, until the faid Richard 
and William, at the ſaid time, when, &c. of their 
own wrong, the ſaid goods and chattels of the ſaid 


William Hayes, in the place in which, c. took, and 


them unjuſtly detained againſt ſureties and pledges, 


until, Sc. in manner and form as the ſaid Milliam 


Hayes, hath above thereof declared, and this, he, 


the ſaid William is ready to verify, &c. 
| The 
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The plaintiff demurred to the ſecond conuſance, 
and aſſigned for cauſes, that the ſaid Richard and 
William allege in their ſaid ſecond conuſance, that 
the ſaid Barry hath the ſole and excluſive right of 
fiſhing for oyſters, in the ſaid place in which, Cc. 
And they do not in their ſaid conuſance reſt the 
ſaid right of the ſaid Barry, upon any ſingle matter 
of title; but allege therein two matters of title 
diſtin&t and independent of each other, namely, 
by appendancy to the ſaid eyott, or piece of land, 
in the ſaid ſecond conuſance mentioned, and alſo 
by preſcription, and becauſe no certain iſſue can 
be taken upon the ſaid conuſance. And the ſaid 
William Hayes further ſays, that the ſecond conu- 


ſance is inconſiſtent, uncertain, and wants form. 


The plaintiff alſo demurred to the third conu- 
ſance, and aſhgned the ſame cauſes. 

The avowants proteſting that the place in which, 
Sc. at the time, Tc. and from time whereof the 


contrary is not in the memory of man, hath not 


been nor is a common river and arm of the ſea, daily 
flowing and reflowing with ſalt water, where all the 
ſubjeds of our Lord the King of common right, have 


been uſed and accuſtomed, and ought, and may freely to 


Jail and navigate in their hookers, boats, and other 


veſſels at all times without impediment; for replica- 


tion ſay, that in the ſaid place in which, Oc. there 
now 1s, and at the ſaid time when, Cc. there was, 


and from time whereof the memory of man 1s not 


to the contrary there hath been a certain oyſter 
bed. And the ſaid Richard and William further 
ſay, that the ſaid Barry, before, and at the faid 
time, when, &c. was, and from thence hitherto 
hath been, and ſtill is, ſeiſed in his demeſne, as of 
fee; of, and in the ſaid eyott, or piece or parcel 
of land, with the appurtenances, in the ſaid firſt 
conuſance of the ſaid Richard and William above 
mentioned; and that the ſaid Barry, and all thoſe 
whoſe eſtate he now hath, and at the ſaid time, 
when; Oc. had of and in the ſaid eyott, or piece 
or parcel of land, with the appurtenances, for the 


time being from the time whereof the memory of 


man 


KING'S COURTS, DUBLIN. 


man is not to the contrary, have had, and have 


been uſed and accuſtomed to have, and of right 


ought to have had, and the ſaid Barry, ſtill of right 
ought to have the ſole and excluſive right, liberty 
and privilege of drudging and fiſhing for oyſters, 
in the ſaid place in which, Sc. in, and over the 
laid oyſter bed there every year, and at all times of 
the year, at his free will and pleaſure; and becauſe 
the ſaid goods and chattels before, and at the ſaid 
time when, Sc. were in the ſaid place in which, 
Se. in, and over the ſaid oyſter bed, there drudg- 
ing and fiſhing for oyſters, in violation of the 
ſaid Barry's ſaid right, liberty, and privilege, and 
doing damage there, to the ſaid Barry, they the 


ſaid Richard and William, as bailiffs of the ſaid 


Barry, as before well acknowledge the taking of 
the ſaid goods and chattels, in the ſaid place, in 
which, c. as for, and in the name of a diſtreſs, 
for the damage there done, and doing, and this 
they are ready to verify, Oc. and they joined in 
demurrer to the ſecond and third conuſance. To 
this replication the plaintiff demurred generally. 


This caſe was argued in laſt Trinity and Michael 


mas Terms. 


| Sankey and White for the plaintiff, contended, 


that the preſcription as laid in the ſecond and third 
conuſances, in the defendant's pleading, was ſub- 
ſtantially bad upon the following grounds; IV, 
That ſuppoſe the title to the fiſhery, as pleaded, to 
include the ownerſhip of the ſoil, then one thing 
corporeal would be claimed, as appendant to an- 
other thing - corporeal, which cannot be done ; 
2dly, ſuppoſing the intereſt claimed in the fiſhery, 
in the manner pleaded to be an incorporeal, and 
not a corporeal hereditament, the defendants plead- 
ing muſt be condemned, there not being any con- 


gruity between the principal thing, e /and, and 


the thing laid as appendant to it, {he ſale and ex- 
clufive right of fiſhing for oyſters. As to the firſt 
ground of objection, nothing but incorporeal here- 
ditaments can be claimed by preſcription, for no 
preſcription can give a title to lands or other cor- 
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poreal ſubſtances of which more certain evidence 


may be had, Bro. Preſcription 19. Finch on the Law, 


132; and in this caſe if the ſole and excluſive ri oh 
of fiſhing be confidered as a corporeal Led 
ment, the title made to it being by preſcription is 
againſt an eſtabliſhed principle of law. Ploud. 
170; and that the ownerſhip of the ſoil ſhall be 
intended to be in him, who has a ſole and exclu- 
five right of fiſhery in a particular place, is ſettled 
by the authorities following. Bro. Treſ. 426. 2 Dl. 
Com. 39. Hargr. Co. Litt. 122. a. u. J. 

The mode of pleading in the preſent caſe, is 
a device to make a title to land, through the me- 
dium of a preſcription, and goes to confound all 
the ſettled rules and diſtinctions regarding thoſe 


things which lie in grant, and thoſe which lie 


in livery. Roll. Ab. Preſ. 264. As to the 2d point, 


it was argued, that preſcriptions were of two kinds; 
the one, a preſcription 1n a man and his anceſtors; 
the other in what is called a que eftate, In the for- 
mer kind, a good title to a thing lying in grant 
may be made, without claiming it as appendant or 
appurtenant to any other thing, but merely as a 
thing in groſs; the ſecond kind of preſcription, 1s 
that through which the claim of the fiſhery in the 
preſent caſe is to be ſupported. The leading prin- 
ciple in preſcriptions of this nature is laid down in 
Litt. ſec. 183. to be, that a man cannot preſcribe 
in any thing by a que e/tate that lieth in grant, and 
cannot paſs without deed or fine; but of ſuch 
things which are appendant to a manor or to other 
lands and tenements, a man may preſcribe that he 
and they, &c. The defendant has undertaken to 
make out his title by preſcription, as allowed in the 
ſection cited; he claims the excluſive right as an 
appendant. But the rules of law will not admit 
any man, by a bare averment, to make that ap- 


pendant or appurtenant, which the law will not 


ſuffer to be fo. Plowd. Com. 1 70. The rule as to 
appendants, &'*c. is expreſſed in Co. Lit. 121. b. 


thus: Preſcription doth not make any thing ap- 
Ry pendant 
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« pendant or appurtenant, unleſs the thing appen- 1795 
« dant or appurtenant agree in nature and quality 
„to the thing whereunto it is appendant,” Sc. Harss 
a fitneſs or congruity the one with the other, is the KR, 
teſt by which preſcription will be allowed to make aud 
any thing appendant, &c. Here there 1s not any Bee 
connexion between land and an oyſter bed. It 
might indeed be claimed as appurtenant to a manor, 
Dyer 267. pl. 14, but manor is nomen collecti vum, 
Dyer 207. b. pl. 14. Plowd. 168. Land in its legal 
ſignification, comprehends nothing but ſoil or earth, 
Co. Lit. 4. Godb. 234. Biſhop of Wincheſter's caſe. Eſ- 
. tovers were claimed as appertaining to lands and 
tenements; but the opinion of the Court was that 
they could not be claimed as appurtenant to lands, 
but to houſes only. The law is the ſame in reſpect. 
to a turbary, Plowd. 85. a ſeat in a church cannot 
be claimed as appendant to land, but to a houſe in 
reſpe& of the inhabitancy, Co. Lit. 121. b. land | — 
may exiſt not inhabited or inhabitable ; yet the | 
preſcription in this caſe would convey the right of 
the fiſhery to either ; which would be againſt rea- 
ſon, the Am being intended for the conſumption | 
of man. Afton 440. 442. 510. Raſtal. 665. 666. | 7 
Bro. Abr. Incident. 19. Treſp. 306. ſnew the dif- | 
ferent ways a right of fiſhery may be claimed and 
to what it may be appendant. Suppoling. the right 
of fiſhing as claimed here to be diſtin from the 
ownerſhip of the ſoil, or 1n other words, ſuppoſe a 
grant was originally made of the fiſhery, reſerving 
the ſoil and every other emolument except the 
oyſtery; it brings the preſent to the caſe of a pro- 
fit a prendre in alieno ſolo ; but in ſuch caſe the par- 
ty claiming ſuch profit is bound to ſet forth in the 
pleadings, in what manner that profit is connected 
with the uſe and enjoyment of the thing to which he —. 
makes it appendant; otherwile, it is in groſs; and 
it is a well eſtabliſhed rule that one thing in groſs 
cannot be appendant to another thing in groſs. 
Fitzh. Preſcription 51. Douglas v. Kendal, Cro. Fac. 
256. I Sid. 354. Noy 145. Valentine v. Penny. 1 
Lev. 231. Hayward v. Cannington. It is therefore 
. contended 
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contended that the appendancy laid in the ſecond 
and third conuſances, not being ſuch a one as the 
law warrants, nor any connection ſtated in the 
pleadings between the one thing and the other, 


there ought to be judgment on theſe conuſances for 


the plaintiff. As to the replication to the plea in 
bar to the firſt conuſance, and to which a general 
demurrer has been taken, it was argued that the 
pleading there adopted is in every reſpect defec- 
tive. It ſeeks to make a title by preſcription either 
to a thing corporeal, if the fole and excluſive right 
of fiſhing be conſidered as carrying the owner- 
ſhip of the ſoil, which is above ſhewn to be clearly 
bad; or if it be an incorporeal hereditament, then 
a title by preſcription is attempted to be made to a 
thing lying in grant, contrary to the expreſs rule 
of Litt. ſect. 183, © that for things, which cannot 
© be aliened without deed or fine, a man muit pre- 
* ſcribe in him and his anceſtors, whoſe heir he 
is, and not in a que Hate, ſo that qudcunque vid 
data the pleading is bad, and judgment on the firſt 
conuſance ought to be given for the plaintiff. 
Curran, Frankland and Burto ants, 
aſſumed ir as ſettled, that a ſole /and excluſive right 
of fiſhing may be claimed either in a publick or 
private river, for all fiſh generally, or for particular 
kinds, by expreſs grant or preſcription ; and if by 
preſcription, either in groſs as 1 an and his an- 
ceſtors, or in a corporation from time immemorial., 
or as annexed to ſome eſtate, i. e. either as appen- 
dant or appurtenant. Hale de jure maris, Harg. 
Tracts. c. 1, 17. 4 Burr. 2162, Carter v. Murcott. 
5 Burr. 2814, Seymour v. Lord Courtenay. 4 Durnf. 
and E. 437, Mayor of Orford v. Richardſon. 2 H. 
El. 182. Such right is recognized in the Engliſh 
ſtat. 2 Geo. 2 cap. 19. Therefore the queſtion is, 
whether ſuch right has been well pleaded by the 
defendants. It does not ſeem neceſſary to decide 
here, whether the claim of a ſeveral fiſhery does 
ex vi termini import a claim of the abſolute owner- 
ſhip of the ſoil, or only a particular intereſt in the 


with 
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with other excluſive rights of profit a prendre, or 1795. 
whether, whatſoever intereſt in the ſoil may be im 
ported in the term, /evera/ f/hery, the defendants Haves 
have here claimed ſuch an abſolute intereſt, or only BAA 8 
2 mere incorporeal excluſive privilege; becauſe and 
the right alleged here, conſidered in either of theſe . 
ſenſes, is well pleaded. The right alleged in the 

2d and 3d conuſances is an excluſive right of 
dredging preſcribed for in a que eftate as appertain- 
ing to lands adjoining. The objection made (tho? 
not much relied on) to theſe conufances is, that 
they allege two diſtinct and independent matters of 
title, viz. appendancy and preſcription. Appendant 
is held ex vi termini to imply preſcription, and 
therefore, where that term is uſed, it is unneceſſary 
to add the uſual form of preſcribing. Dyer 
299. b. 1 Inſt. 121. b. 122. a. It has been held : 
in ſome caſes cited in the old abridgments (but 
which are contradicted by others, and by the ex- 
preſs authority of L£1:teton) that, when appendant 
is uſed, a preſcription ought not to be added. But 
an appurtenant may be either by ſpecial grant at 
this day, or by preſcription which pre-ſuppoſes a 
grant; and therefore, when a thing is claimed as 
appurtenant, it is neceſſary to ſhew how appurtenant. 
Latch. 161, Fenkyns's caſe. Cro. Car. 482. Sache- 
verel v. Porter. | 

The ground of general demurrer 1s, that the 
right here claimed is of ſuch a nature, that it 
cannot by law be appurtenant to lands. It is ad- 
mitted for the defendant, that no averment of uſage 
will make an appurtenancy. The right alleged 
here is founded on the 183d ſection of Littleton. 
Of fuch things which are regardant or appending to a 
manor or other lands or tenements, a man may preſcribe, 
that le and thoſe whoſe eſtate be hath, who were ſeized 
of the manor, or of ſuch lands or tenements, have been 

ſeized of theſe things as regardant or appendant to a. 
manor, or to ſuch lands or tenements, time out of mind 
man. The objections to it, are founded on ſome 

| Fallages in the commentary on the next ſection. 
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The rule there laid down, (that one thing corporeal 
cannot be appendant to another thing corporeal) is 
only true as qualified by Plowd. 170; nor is it uni- 
verſally true, that one thing incorporeal cannot be 
appendant to another thing incorporeal; for a 
right to a return of writs may be appurtenant to an 
hundred ; ſo waif and ſtray to a leet. Another po- 


| ſition there is, that common of turbary, or of 


eſtovers, cannot be appendant or appurtenant to 
lands, but to a houſe to be ſpent there. If by this, 
is meant that a right of turbary (claimed as an 
eſtover) caunot be claimed as annexed to the oc- 
cupation of land, the poſition 1s true from the pe- 
culiar nature of eſtovers, which can only (ex vi 
termini) be claimed for a particular purpoſe ; or if 
it is meant, that a right of turbary cannot be claim- 
ed as appendant (in the proper ſenſe of that term) 
to land, that may alſo be true, becauſe it does 
ſeem that it never can be claimed, as of common 
right, except for eſtovers. But if the meaning be, 
that an excluſive right of taking turf can never be 
claimed as annexed to land on account of any ſup- 
poled incongruity, the doarine does not appear 
warranted by the caſe referred to, (5 A/s. fo. 9.) or 


by any other determination. The objections found- 


ed on this paſſage in the commentary are, firſt, 
that the thing claimed as appurtenant, and the thing 
whereto it is alleged to be appurtenant are incon- 
gruous, and this, whether the appurteuant be cor- 
poreal or 1ncorporeal ; ſecondly, that the appur- 
tenant implies the ownerſhip of the ſoil, and that 
land cannot be appurtenant to land. Things by 
law annexable to an eſtate in lands, tenements, or 
kereditaments may be claſſed under three heads, 
incidents, appendants and appurtenants. By in— 
cident is meant, that which is neceſſarily and inſe- 
parably lo, as a court baron to a manor. By ap- 
pendant, ſuch as are of common right annexed to 
the occupation of the thing to which they are ap- 


pendant, though not inſeparably ſo ; as Oey 
| | ED 5 
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of paſture for commonable cattle, and common of 1795. 
eſtovers. By appurtenants, ſuch things as may by la. - 
at this day be aunexed to the occupation or poſ- Haves 
leon of other things, and having been once ſo p £7. 
annexed, will in future paſs with the principal and _, 
thing without being expreſly named, by the words 8s. 
cum pertinentiis.” The appendants inſtanced 

above, reſult entirely from the nature of feodal 

tenures, and being grounded upon, are governed by 

feodal principles. 

Oue of them is the right of depaſturing beaſts 

of the plough, or ſuch as manure the ground, on 

the lord's waſte, with his cattle and the cattle of 

the other tenants. The principle upon which. this. 

right was grounded ſtill governs the exerciſe of 

it. It can properly be only appendant to arable 

land, or ſuch as was originally arable ; and no grant 

being preſumed, and no intereſt 1n the ſoil being 

implied, it never can be preſcribed for 1n excluſion 

of the lord or owner of the foil. The right of 

common of eſtovers is governed by the ſame prin- 

ciples. That gives no intereſt whatever, in the 

ſoil out of which they are to be taken. They are (ex 

di termini) for the neceſſary uſe of the tenant only, 

and not to make profit of; to furniſh wood for the 

repairing of his houſe, or wood or turf for his fuel. 

Theſe therefore muſt be claimed in reſpe& of an 

houſe, or rather muſt be claimed for the purpoſe of 

being ſpeat in an houſe; for the privilege is in fact, 

annexed to the land upon which the houſe ſtands, 

and not to the edifice itſelf ; Bro. Mr. Title Inci— 

dents. Pl. 40. Corper v. Andrews, Hobart 391. The 

other fort of eſtovers, (Hay bote and Plough bote) 

ſhould ſeem to be claimed in reſpec of land, be- 

cauſe they are to be uſed on it, for the making and 
repairing of fences, and of the implements of huſ- 

bandry ; but each of theſe feodal privileges, which 

are of common right, can be claimed only for its 

ſpecifie and appropriated purpoſe. On the other 

hand, common appurtenant, being always by ſpecial 

grant, either ſhewn or preſumed, is not reſtricted 
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by the rules which govern the caſe of commons 


appendant (or of common right) but may be claim- 
ed under different modifications, and annexed to 
other kinds of land as well as to arable land; name- 
ly to meadow or to paſture, or even to a meſſuage. 
d prringham's Caſe, 4 Rep. 37 ; but ſtill this right 
being (e vi termini) no excluſive right, and to be 
excreiſed ouly in a particular manner, or (as ex- 
preſſed iu the 5 A//ize) for neceſſary uſe only, and 
not to make profit of, it gives no iutereſt in the 
ſoil, and cannot be preſcribed for againſt the lord. 
But there are other things, both appendaut and 
appurtenant, which not being founded on any con- 
nection of tenure, are not ſubject to feodal re- 
ſtrictions, but are governed by certain eſtabliſhed 
rules. One of theſe rules is, what has been before 
cited from Pletod. 170, that one fimple corporeal 
thing cannot be claimed as appendant or appurte- 


nant to another ſimple corporeal thing. Another 


rule is, that the principal thing muſt be ſomething 


of perpetual ſubſiſtence and continuance. Co. Lili. 


122. 43. Another rule, as laid down by Lord Cokx, 
is, that the appurtenant and the principal muſt agree 


in nature and quality; as explained by Hargrave, 
that there ſhould be ſuch a propriety of relation 
between them, as that they may be capable of union 


without incongruity; and this rule ſeems, upon the 
authority of 7yrring ban s caſe, 4 Rep. Kenrick and 
Pargiter, Brownl. 60—and Sir George Sparkes's coſe, 
inch. 6, to be ſatisfied, at leaſt in caſes of profits 
a prendre, when the appurtenant and the principal 
are of ſuch a nature as to conduce, the one of them 
to the beneficial occupation of the other. If theſe 
princi iples are juſt, the right alleged in the preſent 
caſe is ſupported by them ; ; for, firſt, The ap- 
purtenant in this caſe. s certainly not a ſimple 
corporeal thing, even admitting that, as pleaded, 
it imports a- ſeveral fiſhery, and that a ſeveral 
fiſhery neceſſarily implies the ownerſhip of the 
ſoil. Secondly, The thing to which the right is 
alleged to be annexed, is of perpetual ſubſiſtence; 


and 
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and laſtly, the annexation of the one conduces 1795. 
eſſentially to the beneficial occupation of the other 


—for the right could not be compleatly enjoyed 
without the adjoining land ; and therefore, where 
there is ſuch a right in groſs, nothing is more 
uſual than a preſcription for the privilege of moor- 
ing veſſels to and going upon the adjoining land 
. for the purpoſe of exerciſing that right. Lillh's 
Eur. If therefore, the above principles are found- 
ed, they ſuſhciently ſuſtain the poſition, that a ſole 
and excluſive right of fiſhing may be claimed as 
appurtenant to land ; but this will appear further 


from the confideration of thole caſes in which cer- 


tain ſole and excluſive rights, moſt analogous to 
a ſeveral right of fiſhing, are held to be well pre- 
ſcribed for as appurtenant to land. The caſes that 
have the moſt analogy to a ſeveral right of fiſhing, 
are thoſe of a ſeveral right to the paſturage or the 
herbage, or the veſture of land; they appear to have 
been confidered as perfectly analogous in moſt of 
thecaſes in which the nature of either of thoſe ſeve- 
ral rights has come in queſtion ; they are uniformly 
ſo conſidered by Lord Cort, both in the commen- 
tary and reports, and it will be found, that moſt, 1 

not all the incidents which have been thought to 
ſupport the notion of a ſeveral fiſhery's implying 
the ownerſhip of the ſoil, concur in the caſe of each 
of thoſe other ſeveral rights. 1 1/2. 4. b. 186. 6. 
O. Litt. 4. 6. Moore 302. Dyer 205. Wilſon 
v. Mackreth. 3 Burr. 1825. Coke's Commentary on 
the fat. of Weſtminſter 2. 2 Infl. 413. and Jehu 
Nebb's Caſe, 8 Rep. co. Co. Litt. 47. a. Gil- 
ber; on Rents, fo. 20. (3 Durnf. & Eaſt. 772. 4 
Durnf. & Eaſt. 671. and 5 Durnf. & Zaſt. 329) To 
ſew that theſe ſeveral rights (uotwithſtanding they 
imply ſuch an intereſt in the land) may yet be 
preſcribed for as appurtenant to land, it is ſufficient 
to cite Heſtins v. Robins, 2 Saund. 32. and Sir 
Ces. Sparkes*s Caſe, Winch. 6. Theſe deciſions ſeem 
fully to eſtabliſh the doctrine from Hloroden, that 


Lird Co K E's rule, that one thing corporeal cannot be 
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annexed to another thing corporeal, muſt be in. 
tended of a thing ſimply corporeal ; and from the 
remarkable analogy between the ſeveral rights of 
paſturage and herbage, and a ſeveral right of fiſh- 
ing, ſtrongly ſuſtain the poſition that ſuch a ſeveral 
right may be preſcribed for as appurtenant to land. 
But further, whatever intereſt in the ſoil may be. 
implied in the claim of a ſeveral right of fiſhing, 
it ſeems demonſtrable, that it may be appurtenant 
to land, inaſmuch as it may be appurtenant or ap- 
pendant to a mauor. That it may be fo appendant 
or appurtenant is ſettled by many authorities, -par- 
ticularly by thoſe cited by Sir Mathew Hale, in his 
treatiſe de jure iaris, and the caſe of Carter v. Mur. 
cot, 4 Burr. 2162. Now in the firſt place, a manor 
is expreſsly held by Lord Coke, 1 It. 121. b. to 
be a thing corporeal, to which only things incor- 


poreal can be appendant ; but independent of this 


authority, the 1uference from the caſe of a manor 
ſeems irreſiſtible, when the origin and nature of 
manors are conſidered. Perkins. Tit. Reſervations— 
Sec. 670. Lord Bacon's Uſe of the Law (chap. 
Property in land, how gotten and transferred.” From 
theſe books, the origin of a manor appears to be 
nothing more than a diſtrict of land held in fee; 
but it does not become a manor, till part of it 1s 
let out (before the ſtat. of quia emprores) to hold by 
certain ſervices. Now, if a ſeveral right of fiſhing 


be claimed as pendant to a manor, it is clainied 


to be exerciſed by the owner of the manor as f 
common right ; and the queſtion 18, when and how 
that right firſt became exerciſable; if by the ori. 
ginal grant of the demeſne, and the fiſhing as par- 
cel of it, it 1s clear that it muſt be appendant to 
the land ; it could not then be appendant to the 
manor, as a manor, becauſe the ſervices, which are 
eſſential to the conſtitution of a manor, were not 
then in ee, nor could be put in eſſe by any act of the 
grantor. If on the other hand, it is contended, 
that the right is appendant to the manor, as a man, 


(or in reſpe& of the ſeignory) it muſt be . 
| ed, 


right. This inſtance may illuſtrate the caſe of a 
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ed, that itbecame appendant by the act of ſubinfeu- 1795. 
dation; that is, in other words, that the owner f 


the land gave himſelf a right againſt the King, and 
againſt all the reſt of the world, by his own grant 
to a ſtranger. | 
manor, muſt therefore, have been parcel of the 
diſtrict of land at the time it was granted, or an- 
nexed to it by ſpecial grant, and conſequently ap- 
pendant to the demeſnes, and not to the ſervices ; 
but for another reaſon, whether appendant or ap- 
purtenant, it muſt be to the demeſnes ; becauſe 
they only are of perpetual ſubſiſtence. The ſer- 
vices may be loſt or ſuſpended, and it is for that 
reaſon, as laid down by Lord Co kx for an example, 
that an advowſon though ſaid to be appendant to a 
manor is in rei verilale appendant to the demeſnes, 


and not to the ſervices, becauſe they are ſubje& to 


extinguiſhment and deſtruction ; and that a manor 
with relation to its appendants and appurtenants 1s 
as much a corporeal thing as houſes and lands, 
with which it is enumerated by. Lord Cokk; and it 
is conſequently ſeen, that things uſually claimed as 
appurtenant or appendant to manors, may yet be 
and frequently are claimed as appendant or appur- 
tenant to land; thus an advowſon may be appen- 


dant to land. So may a court leet be appendant to 


an acre of land. Hil. 10 Ed. 3. Fl. 11. If then 
a ſeveral fiſhery, though ſaid to be appendant to a 


manor generally, be in re: veritate appendant to the 


demeſnes, it follows neceſfarily, that it may be 
appendant to land. Laſtly, there are ſome autho- 
rities (which ſeem to be in point) that a ſeveral 
fiſhery, or an excluſive right of fiſhing may be ap- 
pendant or appurtenant to land. Firſt the caſe of 
every private river feems to be an inſtance ia point, 
for there the ſeveral fiſhery 1s of common right 
appendant (zue ad filum aque) to the land on each 
hde. This is expreſly ſo held by Sir Mathew Hale, 
in the firſt page of the treatiſe de jure maris, and 
he adds, that ſpecial uſage may alter that common 


INAQOT- 


A ſeveral fiſhery appendant to a 


HA Es 


27 2 21 


BRI DGE ES 


and 
GV Rss. 


CASES DETERMINED IN THE 


manor. If the King granted a certain diſtrict of 
land, bounded on one fide by a private river, to 4. 
and his heirs, the ſeveral fiſhery, ad film aqug, 
would appertain, as of common right, to A. and 
the ſubſequent poſſeſſors of that land until ſepa- 
rated from that poſſeſſion by ſpecial grant. In 
other words, it would be parcel of and appendant 
to the land granted. If A. before the ſtatute of 
quia emptores enfeoffed different perſons of different 
parcels of that land, to hold of himſelf by certain 
ſervices, reſerving a portion for his own demeſne, 
the court baron (the right of holding which 1s the 
ſeigniory) would become conſtituted by act of law, 
( Lord Hacon's uſe of the Law; Co. Litt 58. b.) and 
the whole diſtri from thenceforth be a manor, to 
which the ſeveral fiſhery would remain parcel and 
appendant; and if the tenancies eſcheated, by 
which the court baron, and conſequently the ma- 


nor, as a ſeigniory, would be loſt or become ex- 


actly what it was before the ſubinfeudation, the 
ſeveral fiſhery, would ſtill remain appendant to 
the land. Some of the reſolutions in the caſe 
of the Bann, Davis 55. ſeem alſo in point. One 
of the points reſolved, was, that a ſeveral fiſhery 
implies an ownerſhip of the ſoil ; another, that the 
fiſhery of a private river is appendant of common 
r!ght to the owners of the foil on each fide. Ano- 
ther, that the fiſhery of a public river (as the 
Bunn) is not ſo appendant, but belongs to the 
King in groſs, and therefore not being appurte- 
Nant to the land at the time of the grant, it would 
not paſs from the Crown by general words together 
with the land, by which it ſeems neceſſarily im- 
plied, that it nitght have been annexed to the pol- 
ſeſſion of the land, by /pectal grant; and if ſo, it 
certainly may be claimed as ſo annexed, by pre- 
{cription, which ſuppoſes a ſpecial grant. In £locd. 
154, it is held, that a piſchary includes an owner- | 
ſhip of the ſoil and in fo. 170, that a fiſhery may 
be appendant or appurtenant to things corporate, 
amongſt which are inftanced, meſſuages, land, 

| meadow 
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meadow and paſture. In the Year Book 4 Ed. 4. P. 


29. pl. 7, it is held, that a ſeveral fiſhery may be 


appendant to an houſe and land. In RaftalPs En- 
tries, there is a preſcription for a ſeveral fiſhery as 
appendant to an houſe and piece of land, which 1s 
traverſed and iflue joined. | 


With reſpe& to the general demurrer. The firſt 


conuſance is for a diſtreſs taken damage feaſant in 
the cloſe, foil and freehold of the perſon under 
whom the defendants make conuſance. That 
conuſance ſhews a ſufficient title to a return, and 
unleſs that title be denied or avoided, the defen- 
dants muſt have a return. The plea in bar al- 
leges that the /ocys in quo is a navigable river, that 
the plaintiff was navigating the goods and chattles 


there as he lawfully might do, and that the defen- 


dants took them of their own wrong. It then be- 
came neceſſary for the defendants to ſhew the parti- 
cular intereſt of the perſon under whom they make 
conuſance, in the /ocus in quo, and the nature of the 
damage there done and doing ; the replication has 
done this and ſuſtains the conuſance, provided the 
Court ſhall be of opinion, firſt, that the excluſive 
right alleged in the replication amounts to a claim 
of a ſeveral fiſhery; ſecondly, that a ſeveral 
fiſhery, ſo pleaded, implies ſuch an intereſt in the 
ſoil as will ſupport a plea of [verum tenementum ; 


thirdly, that ſuch a fiſhery may be preſcribed for in 


aque e/taze as appurtenant to land. The athrmative of 
the laſt of theſe propoſitions has been ſupported in 
arguing the conuſances on which the ſpecial de- 
murrers were taken ; that of the ſecond by the calcs 
already cited of ſeveral paſture, herbage and tur- 
bary, the caſe of a ſeveral fiſhery being within the 
lame reaſon, and (upon the expreſs authority of 
Jehu Webb's caſe 4. Rep.) within the ſame law. The 
laſt propoſition is not controverted ; but if the Court 
thould be of opinion that the replication is a depar- 
ture from the conuſance, that cannot be taken ad- 
Vantage of upon a general demurrer. 5 


» 


There 
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There then remains only one objection to ſupport 
the general demurrer upon, namely, that the pre- 
ſeriptive right ſtated in the replication is not alleg. 
ed, as appurtenant to the lands in which the 9 


eſtate is laid, nor is it preſcribed for in groſs. This 


is a flip which cannot be fatal on a general de- 
murrer; and the right alleged being preſcribed for 
in Barry and thoſe whoſe eſtate he hath in the land, 
it ſufficiently appears to be claimed as annexed to 
the poſſeſſion of the land; now there are but two 
ways in which ſuch a right can be annexed to the 
poſſeſſion of land, viz. as appendant or as appur- 
tenant ; but whether appendant or appurtenant does 
not depend upon the term uſed (that being pertinens, 
a word ir. different to both) but upon the quality and 


nature of the thing claimed ; to wit, whether it be 


or be not of ſuch a quality or nature as to be of 
common right annexed to the thing in reſpect to 
the poſſeſſion whereof it is claimed. Co. Litt. 121. b. 
122.4. And if it appear not to be of common 
right, but yet is claimed by preſcription, in reſpect 


of an eſtate in land, it is then neceſſarily appurte- 


nant to the land, provided it is of ſuch a nature as 
that it can by law be annexed to the poſſeſſion of 


land. Scamler v. Fohnſon. Sir T. Jones 227, Treſpaſs, 


The defendant prefcribed in a % e/tate to have 
common of paſture in the plaintiffs cloſe for his cattle 
levant and couchant, upon a certain meſſuage with 
the appurtenances ; this only appears to be a pre- 
ſcription in a que e/tate without more, and the Court 
held it a good preſcription, and that it was not com- 
mon appendant but common appurtenant. 
This day the Court gave judgment. 


Lox CaRTIETON, Chief Justice. This is an 


action of replevin brought for a hooker, which the 


plaintiff alleges to have been taken by the defen- 
dants. To this the defendants have put in three conu- 
ſances. In the firſt they ſtate the locus in quo to be 
a piece of ground covered with water, part of the 
river Lee, adjoining a certain eyott of F. H. S. Barry. 
They then ſtate the locus to be the freehold of 

| Barry 
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Barry, and that the goods were found there damage : 


409 


1795. 


fedſant. That they are bailiffs of Barry, and that. 


they took them as a diſtreſs. To this conuſance the 
plaintiff put in a plea in bar, and therein he proteſts 
that the locus did not join and ſurround Barry's 
land. Then he ſtates the locus to be a common 
river and arm of the ſea, where the King's ſubjects 
may navigate freely at all times. He then ſtates 
that he is a ſubject of the King, and having occaſion 
to go on the locus in his hooker, did ſo until the 
defendants of their own wrong took the goods; and 
he concludes the plea in bar with an averment. To this 
the defendants have put 1n a replication, and there- 


in they ſay, that the /ocus is not an arm of the ſea as 


pleaded, and that it has been, from time immemo- 
rial, an oyſter bed. That Barry was ſeized in fee 
of the land with the appurtenances, and that he, and 
all thoſe whoſe eſtate he hath, have had the ſole and 
excluſive right of fiſhing for oyſters. They then 
ſtate that the goods were there employed in dredg- 
ing for oyſters, in violation of Harry's right. They 
conclude with an averment. To this replication 
plaintiff demurs generally and defendants join in 
demurrer. The ſecond conuſance, pleaded by the 


defendants ſtates the /ocus to be a piece of land co- 


vered with water, adjoining a certain eyott. That 
in the locus from time immemorial there was an 
oyſter bed. That Barry was ſeized in fee of the 
eyott with the appurtenances, and that he and all 
thoſe c. have had the ſole and excluſive right of 
fiſhing for oyſters in the locus as appertaining to the 
land. They conclude this conuſance with an aver- 
ment. To this plaintiff has put in a ſpecial de- 
murrer; and the cauſes particularly aſhgned are, that 
it alleges Barry has the ſole and excluſive right of 
fiſhing for oyſters in the locus, but that they do not 
reſt his right on any one fingle matter, but on two 
diſtin matters, viz. appendancy and preſcription. 
And that no iſſue can be taken on the ſaid conu- 
lance, becauſe it 1s double, uncertain, and wants 
form. Iſſue is joined on this demurrer. The third 

| | conulance 
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conuſance differs from the ſecond only in giving 


the name of Foaty to the eyott. The ſpecial de- 


murrer and the cauſes are the ſame as in the ſecond. 
Therefore by whatſoever rule the one 1s decided, 
by the ſame rule muſt the other be determined. 

In the argument the objections to the validity of 
thoſe conuſances were, firſt, to the form : ſecondly, 
to the ſubſtance. As to the form, the objection 
was that the conuſances did not reſt the right of 
fiſhing on any ſingle matter of title, but alleged 
two diſtin and independent matters of title, wiz. 
by appendaney to ſaid eyott, and alſo by preſcrip- 
tion: and that they were therefore reſpectively 
double, and that no certain iſſue could be joined on 
them. The objection miſtates the fact. The conu- 
ſances do not claim the fiſhery as an appendant, but 
as an appurtenant. But ſuppoſe the objected du- 
plicity had been ſtated by the ſpecial demurrer to 
have conſiſted in claiming by appurtenance and 
alſo by preſcription, there would have been no 


weight in the objection. Appendancy being 1nci- 


dent and of common right, commencing by opera- 
tion of law and implying preſcription, the perſon 
who claims it need not preſcribe for it. Such right 
can be acquired by preſcription alone, and it is not 
neceſſary ſpecially to ſtate that which is implied in 
the very term * appendant ;” and where, in ſome 
inſtances, the party claiming an appendant has ex- 
preſsly added a preſcription, it has been made a 
ueſtion, whether by ſo expreſsly ſtating what was 
implied in the term, © appendant,” the plea was 
not rendered double; and there are contradictory 
authorities on the ſubjet. - But with reſpect to ap- 
purtenancy, it is impoſſible to entertain a doubt. 
An appurtenant may be claimed either by grant or 
preſcription, and as the title to it is claimable by 
two different modes, the word “ appurtenant,” does 
not of itſelf imply, by which of theſe modes the 
title is derived; and as it is againſt common right 


| the law requires, that the mode, by which the right, 


is acquired, ſhould be ſtated. The title is not 
i double; 


MW 
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double ; it is merely © appurtenancy” veſted through 


the medium of one of thoſe modes of conveyance. w—5— 


by which ſuch a right may be acquired. If the 
mode of claiming ſuch a right had not been ſtated, 
the conuſances would have been bad, and the ſtat- 
ing that which was neceſlary to render them good, 
can not make them double. This objection was not 
much relied on, and moſt clearly ought to be over- 


ruled. | 
Secondly, as to the ſubſtance. The argument is 


that the claim of the ſole and ſeveral fiſhery is in 


effect a claim of the ownerſhip of the land as ap- 
purtenant to land contrary to the rule laid down by 
Cokk in 1 Inſt. 121, 6.— That a thing corporeal 
cannot be appendant or appurtenant to a thing cor- 
poreal and that the appendant or appurtenant muſt 
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agree in nature and quality with the thing to which 


it is appendant or appurtenant,” and, it was con- 


tended, that there was no ſuch concurrence between 
land and a ſeveral or other fiſhery. Conſider firſt, 


whether a ſeveral fiſhery may be appurtenant to any 


corporeal hereditament; and ſecondly, whether it 


may be ſo to the particular corporeal hereditament 
to which it 1s claimed as appurtenant 1n this caſe. 
As to the firſt. It certainly may be appurtenant 
to a corporeal inheritance, and this is ſo well ſettled 
that it is not neceſſary to give any opinion upon the 
controverted queſtion, how far the right to a ſole 
and ſeveral fiſhery neceſſarily includes the owner- 
ſhip of the ſoil. Coxr's doctrine is laid down as to 
both appendants and appurtenants generally, and is 
looſely ſtated, and requires qualification. It is 


drawn from Tyrringhan”s caſe 4 Co. 36 and Hill and 


. Grange's cafe Plow. 170. Tyrringham's caſe certain- 
ly lays down the poſition, © that a thing corporeal 


cannot be appendant to a thing corporeal,” in the 


lame manner as it is ſtated in 1 It. But theſe 
words are added, © As it is held in Hill v. 
Granges caſe. The judges in Tyrringham's caſe 
might not have thought it neceſſary to go into the 
qualifications of the rule ; they did not expreſs any 


intention 
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intention to deny the qualification annexed to the 
rule by Hill and Granges caſe; on the contrary, they 
refer to the determination 1n that caſe for the rule, 
and conſequently for it under the limitations annex- 
ed to the rule by the deciſion in HU v. Grange. 
By this latter caſe, the rule is laid down, That 
one /imple thing corporeal cannot be appurtenaut to 


_ another /mp/e thing corporeal,“ aud in another place, 


* that a thing of one ſubſtance cannot be appurte- 
nant to a thing of the ſame ſubitance.“ 

Blackſtone, conſideriug common of fiſhery as col- 
lateral to land, ranks it among incorporeal inheri- 
tances as transferable by grant; and the deciſion in 
Hill and Grange's caſe ſpeaks of fiſheries in general 
as incorporeal inheritances. Conſidering them in 
that point of view, the rule in 1 4;/. 121 b. would 
not preclude them from being appurtenant to a cor- 
poreal inheritance; if they were to be confidered 
as of a mixed and compounded nature, then they 
might, within the rule as qualified in Hill and 
Grange's caje, be appurtenant to a corporeal 11heri- 
tance ; and the deciſion is expreſs in that caſe, that 
fiſheries might be appurtenant to a corporeal inhe- 
ritance. Year book, 4 Ed. 4. p. 29. pl. J. a ſole and 
ſeveral fiſhery was pleaded as appurtenant to a 
houſe, 8 acres of land and 6 acres of meadow, every 
one of them corporeal. Raft. 442. The plaintiff 
preſcribed for a ſeveral fiſhery by reaſon of his te- 
nure of a mill and 4 acres of ground covered with 


water, in him and all thoſe who had the aforeſaid 


tenure. {bid. 667. a. Preſcription for a ſeveral fiſhe- 


ry in maritime water flowing and reflowing as appur- 


tenant to a meſſuage and laud. 4bid. 666. ö. A pre- 
ſcription ſor a ſeveral fiſhery, as parcel of a manor, 
and for a common of fiſhery as appurtenant to the 
manor. Dar. 135. Yet a manor is a corporeal 
hereditament and is ranked as ſuch by the deciſion 
in Ty-1inghan's cafe. Hale dejure maris, Harg. Tracis 


19, a ſubject may preſcribe for royal fiſh as appur- 


tenaut to a manor. 4 Burr. 2162. A preſcription 
for a ſeveral fiſnery in a navigable river, parcel of a 


manor. When the counſel for the plaintiff endea- 
vour 
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your to account for thoſe caſes as to manors, by ſay- 1795 
ing that © the appurtenancy is to the manſion which . 
is part of the manor,” they admit that a ſeveral Haves 
fiſhery may be appurtenant to a corporeal heredita- BRAipdLs 
ment; and I think the law is certainly ſo. Then and 
the queſtion ariſes, whether a ſeveral fiſhe: y may be Suu 
appurtenant to that particular corporeal iuheritance, 
which it is claimed in this caſe as belonging to, 
viz, Land. The locus is ſtated to adjoin and ſur- 
round the eyott or piece of land, to which the 
fiſhery is alleged to be appurtenant. Upon this | 
part of the caſe, Cokk's poſition, © That the ap- 9 
pendant or appurtenant muſt agree in nature | 
and quality with the thing to which it is appen- | 2 
* dant or appurtenant' has been relied on, and it | == 
has been contended that there 1s no ſuch agreement | 
of nature and quality between land and fiſhery ; | 
but that on the contrary, there 1s an abſolute incon- | , 
gruity. This rule has not in all cafes been applied _ . | : 


, 


with equal ſtrictneſs to appurtenants as to appen- 
dants. 'Thus, common of paſture can be appen- 
dant only to arable land, but it may be appurtenant 
to other land. Here the difficulty ariſes on the 
meaning of the rule, and the application of it to 
the ſubje& matter of the preſent conteſt. Though 
Mr. Hargrave's opinion has not the weight of judi- 
cial ſanction, yet in the preſent inſtance, its good 
ſenſe gives it weight. He thinks the true teſt 1s, 
the propriety of relation between the principal and 
adjunct, which may be found out, by confidering | [i 
whether they ſo agree in nature and quality, as to | 

be capable of union without any incongruity. Po- 
ſitive incongruity or diſcordance in quality and na- 
ture between the principal and adjunct to prohibit 
the union, is to be the object of the enquiry, ra- 1 
ther than poſitive concordance to warrant ſuch uni— = 
on. There is no natural original connexion and j 
relationſhip between an advowſon and land; but | 
there 18 no poſitive incongruity, and therefore an 1 
ad vowſon may be appurtenant to an acre of land. = 
Eftovers are an allowance or ſatisfaction, W : - = 
| | . for * 
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- nexion. The boats uſed in the fiſhery. may be 


cannot be explained by the reaſoning, which affects 


ther, according to the argument of Sir Francis 
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for particular purpoſes. The exerciſe of the right 
is to be juſtified by reaſonableneſs, neceſſity, and 
applicability to the deſtined purpoſe—the very na- 
ture of the thing requires ſuch connexion. 

Appurtenants ariſe out of grants capable of ex- 
preſs proof, or grants implied from preſcriptive 
uſage. They do not commonly require ſuch an 
immediate ſtrong connexion with their principal, 
as eſtovers do. There is no ſtriking incongruity of 
quality and nature between fiſhery and land; they 
are not ſo diſtin, as to bear no relation to each 
other, or of ſuch a nature as not to be uſed toge: 


North, when Attorney General, in Potter v. North, 
cited at the bar ;—on the contrary, there is (to 
adopt the expreſſion in Hale's argument in Athens 
v. Clare cited at the bar) a kind of cognation be- 
tween them, and conſiderable advantage may be 
derived, at leaſt to the adjunct, from the con- 


faſtened to the land, and the fiſhing utenſils and 
fiſh may be landed, and in caſes where nets are 
uſed, they may be faſtened to the land, and may 
alſo be dried on it. „ 

In the ſeveral inſtances of preſcriptive claims of 
ſeveral fiſheries, as appurtenant to * a houſe and 
* land,” and to “ manors,” we may readily col- 
le&t the opinions of thoſe who framed the plead- 
ings, that fiſheries might be appurtenant to lands, 
otherwiſe they would have made the claim in the 
one cafe as well as in the other, as appurtenant 
to houſes only, and would not have made it with a 
partial apparent incongruity. And the caſe of a 
fiſhery claimed, as appurtenant to land and a mill, 


to ſupport the appurtenance of a fiſhery, to a houſe, 
by ſuppoſing the fiſh is to be conſumed in the man- 
ſion-houſe. In Bvote's Hiſtorical Treatiſe of a Suit 
at Law, 195, there is a plea of a free fiſhery, as ap- 
purtenaut to land only; alſo of a common of fiſhery 


as appurtenant in like manner; and iſſue is joined 
N 
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on the preſcription. This is not a book of any ap- 
proved authority. I only refer to it as containin 
the form of a precedent. Lilly 431. Higgins v. Smit 
and others. Plea of a ſeiſin in fee of an acre of land 
covered with water, and of a ſeveral fiſhery there- 
in; and a preſcription, at ſeaſonable times, the bet- 
ter to catch fiſh, to enter on plaintiff's ground, and 
nets and other engines for catching fiſh, there near 
the banks of the ſaid water, to open and draw; 
replication, de injurid ſud propria, with a traverſe 
of the preſcription. This precedent is ſtrong, (ſo 
far as the admiſſion of the pleaders on both ſides 


can have weight) to ſhew, that there might be a 


congruous connection and relationſhip between land 
and a fiſhery, with a real advantage ariſing from the 


union. Upon theſe reaſons, the appurtenance claim- 


ed in the preſent caſe, may be ſupported. | 

I now proceed to another matter which was much 
relied on, viz. © That the claim of fiſhery in this 
caſe, being a claim of profit a prendre in alieno ſolo, 
the plea ſhould ſpecially ſtate the nature of the con- 
gruity, and ſhew how the adjunct is connected with 
the principal, and how it is to be uſed upon the 


N The poſition is not univerſally true. 


n ſome inſtances where the nature of the adjunct 
implies, that it 1s to be uſed upon the principal, 
and not beyond the limits of what neceſſity re- 
quires ; or where the extent, to which the adjunct 
may be uſed, is uncertain, and the particular mode 
of connection and the ſpecific uſe, to which the 
adjun& is to be applied, are neceſſary to be ſtated, 
in order to admeaſure the extent of the right claim- 
ed, ſuch a poſition may have been reſorted to. But 


here the claim is of / the oyſters, and for every 


purpoſe ; it is not a claim of eftovers or common, 
but it is comprehenſive, ſole, and excluſive. It 


does not require admeaſurement, nor is it in its 


nature confined to being uſed pon the lands. In 
Hiſkins v Robins, 2 Saund, 324, The particulars 
of the connection between the principal and ad- 

FH | junct, 
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junct, and the uſing of the adjunct upon the prin- 


_ cipal were not ſtated; and yet the plea was good. 


That was a caſe of ſeparate paſture, which at leaſt 
as being a profit a prendre in alieno ſolo, ſo far re- 
ſembles a ſole fiſhery; and is ſo treated of in ſeve- 
ral books. The claim in that caſe certainly was 
not a caſe of preſcription, but of cuſtom, relative to 
cuſtomary tenauts; and that diſtinction 1nfluenced 
the deciſion, as to ſome of the points of the caſe; 
but not as to the third point, which bears an ana- 
logy to the caſe now before us. In none of the 
inſtances, which I have cited, of ſeveral fiſheries 
being pleaded as appurtenant, “to manors, to a 
« bouſe and land, or to a mill and land,” were thoſe 
circumſtances ſet forth, which, it has been contend- 
ed, the conuſances in this caſe ought to have con- 


tained; and in truth it would have been extraordi- 


nary in caſes where the party claimed a/l, to have 
required him to have ſtated that, which would have 
tended to circumſcribe and reſtrain his claim. The 
caſe of Hayward v. Cannington, which was much re- 


lied on for the plaintiff, is reported in three books. 


Keble's report is full of his uſual inaccuracies ; but 
it may be collected from it, that the Court was of 
opinion in favour of the plaintiff, and that it ought 
to have been averred that “the turf was to be 
ſpent in the houſe.” Siderfin ſtates, that the Court 
ſeemed to think the plea bad, becauſe the turves 
were claimed as appurienant to a meſſuage, and yet it 
was not ſaid they were to be ſpent in the * 
and thus it did not appear, whether the turbary 
was in groſs or appurtenant. In Levinx, the ob- 
jection by counſel is, © that the plea did not ſhew 
e that the turf was to be burnt in the houſe ; and 
* that all eſtovers are to be uſed in the houſe, and 
© that as it was laid there, it might be ſold, though 
* it was claimed as appurtenant to the houſe.” 
Then the reporter ſtates the opinion of the 
Court. That when the thing is uncertain (as in 
the caſe of eſtovers) it ought to be applied . _ 

| | | ouſe 
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houſe, but that there it was certain enough in 
itſelf, /cil, as much as two men could dig in a 
day,” and then, after citing Spooner v. Day, and 
Raftal 539, judgment 1s given for the plaintiff. 
The reaſoning, there attributed to the Court, ſeems 
to lead to directly a contrary deciſion. But the 
caſe in Raſtal referred to by the Court, was a caſe, 
where an eſtover was expreſsly claimed; the coun- 
ſel's objection in Hayward v. Cannington explicit- 
ly relies on its being a caſe of eſtovers as apper- 
taining to a meſſuage, and on the repugnance of 
claiming a right of ſelling, as annexed to a houſe; 
and the right claimed in that way, demanded a ſpe- 
cification of the uſes to which it was to be applied; 
and conſidered in that point of view, the deciſion 
may poſſibly be ſupported. As to Valentine v. Pen- 
m, it was a claim of common of turbary, to dig 
and fell ad libitum, as belonging to a houſe ; the de- 


ciion did not proceed on the connection between 


the principal and adjunct not being ſhewn ; but on 


the repugnancy of claiming a right of ſale under 


an appurtenance of common of turbary to a houſe; 
which impliedly muſt be conſumed in the houſe. 


The laſt queſtion ariſes on the firſt conuſance, . 


and the replication to the plea in bar to it. The 
demurrer- being general. the queſtion concerning 
a departure is out of the caſe, according to the 
authority of Com. Dig. Pleader. F. 10. 

The firſt conuſance being good, the queſtion will 
ariſe on the validity of the replication. If it is to be 
confidered as a claim of a ſeveral fiſnery, as appur- 
tenant to land, it will come within the opinion al- 


ready delivered on the ſecond and third conu- 
ſances. It is not formally framed ; but the de- 


murrer is general. It ſtates a ſeiſin in fee in Barry 


in the eyott or piece of land, and that he, and 


all thoſe whoſe eſtate he had in the eyott, from 
time whereof, &c. had been accuſtomed, &c. to 
have the ſole right of fiſhing, in the /ocus. The 


preſcription is in a que Hate, referring to thoſe __ 
| lands. 
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lands. The privilege is to arife out of the right to 
thoſe very lands. The two rights appear conneR- 
ed, the one dependant on, and flowing out of the 
other, and thus appertaining thereto in fubſtance, 
though not exprefsly mentioned. For theſe rea- 


ſons, I am of opinion, the demurrer ought to be 
' over-ruled. | 


CrooksHANK, (a) Juſtice, concurred. 


FinvcanE, Juſtice. I ſhould not think it ne- 
ceflary to ſay any thing on this caſe, after the very 
elaborate opinion, delivered by my Lord CarLt- 
TON, were it not for the great pains and reſearch 
which were uſed in the argument. I he principal 
queſtion 1s, whether an exclufive right of fiſhing 
for oyſters can be preſcribed for, as appurtenant to 
land ; and whether it can be prefcribed for as ap: 
purtenant to any thing but that on which it is to be 
uſed. To conſtitute an appurtenance, nothing is 
neceſſary, but that the principal and the adjunct 
ſhould not be ejuſdem generis, and that they be ca- 
pable of union without repugnance or inconſiſten- 
cy. One corporeal hereditament cannot be appur- 
tenant to another corporeal hereditament, becauſe 
they paſs by the ſame ſolemnities, and there is no 


_ reaſon why one ſhould be the principal more than 


the other; but incorporeal inheritances of every 
kind may be appurtenant to corporeal, and corpo- 
real to incorporeal ones, provided there be no in- 
conſiſtency ; whether they be capable of being ſo 
united, muſt depend on their ſeveral natures, and 
the terms of the grant by which they are, oz are ſup- 
poſed to be created; for appurtenance is founded on 
grant, or on preſcription which ſuppoſes a grant. 
Eſtovers, according to Cowell, means allowance 
or fupport, and can only be claimed as appurtenant 
to that, for which it was originally granted, as in 
the caſes of houſebote and common of turbary. In 


this reſpect, the principal and the adjunct are rela- 


tive terms, and cannot be ſeparated ; ſo commons 
g \ of 
(32) Abſent, K Lv, Jyuſlice. | 
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of every kind are clearly eſtovers, confined by 
law to particular things, and can only be claimed 
as appurtenant to thoſe things for which they were 
intended; as common of paſture which by law is 
confined to cattle levant and couchant upon the 
land, and muſt in pleading be preſeribed for as 
ſuch. This appears fully from 5 T. R. 46. Scholes v. 
Hargreaves: there common of paſture was claimed 
as appurtenant to a meſſuage; and it appeared in 
evidence that there was no land at all. The cattle 
can only be levant and couchant on land. So in 
common of turbary, for it would be abſurd to claim 
it as appurtenant to any thing, but that to which it 
is appropriated. And in my apprehenfion, it was 


a want of diſtinguiſhing between rights claimed 


in common, and fole and excluſive rights, that led 
the counſel into this miſtake. Rights claimed in 
common are always reſtrained to particular uſes, as 
otherwife the common may be deftroyed ; bur ſole, 
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general, and exclufive rights are not ſo reſtrained. 


This poſition is recognized in Hoſkins v. Robins, 2 
Saund. 324; but where there is no ſuch repug- 


nancy, where there is a neceſſary relation between 


the principal and adjunct, there, as J take it, any in- 
corporeal inheritance may be claimed as appurte- 
nant to a corporeal one. 1 Kol. Abr. 231. an ad- 
vowſon may be claimed as appurtenant to a manor. 
Co. Litt. 121. ö. Yet what congruity ſubſiſts between 
an acre of land and an advowſon ? is it manured 
by it? are the cattle fed on it? 


In fact, the true teſt of congruity between the 


principal and the adjun& is, not the advantage 
which either may derive from | the other, but the 
propriety of relation between them, which may be 
found out by confidering whether they ſo agree in 
nature and quality as to be capable of union with- 
out any incongruity. This is Hargrave's opinion. 
Co. Litf. 126. b. in notis; ſo it is laid down in 2 Mod. 
144. a rent or any profit a prendre may be appurte- 
nant to a manor. Now what advantage can a manor, 

| as 
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as a manor, derive from ſuch a rent? None. So J 


\—— conceive an excluſive right of paſture, or right of 


Haves 
againſt 


BRI DGEESC 


and 
Guess. 


paſture for a fixed number, not confined to cattle 
levant and couchant, may be claimed as appurtenant 
to land. That it is not confined to cattle levant 
and couchant, and that the perſon entitled to it 
may put in any cattle, and may diſpoſe of it, is 
ſettled in the caſe cited, Hoſkins v. Robins. If, there- 
fore, it be not confined to cattle levant and cou- 


_ chant, there cannot be any ground for confining it 


ſolely to land. An exclufive right of turbary does 
not fall within the 1dea of eſtovers, and therefore 
may be claimed as appurtenant to other corporeal 
inheritances, as well as a houſe. So in Telv. 187. 
Dewclas v. Kendal, in preſcribing for all the thorns 
growing on land, it is not ey to ſay they are 
to be uſed in a houſe. The ſame reaſoning will 


apply to a fiſhery. If it is a common of fiſhery 


that 1s claimed, it may be well confined to taking 
for private uſe ; becauſe otherwiſe, the other com- 
moners may be deprived of the benefit of their 
common. It may therefore be argued, that ſuch a 
fiſhery could be claimed, only as appurtenant to a 
houſe ; but there can be no reaſon for confining it 
to a houſe, where the excluſive right is claimed; 
becauſe the fiſh may much exceed the quantity 
neceſſary for the conſumption of the houſe. 80 
that a fiſhery may be claimed as appurtenant to 
any corporeal inheritance as well as a houſe. _ 

As to the objection, that the fiſhery draws the 
ſoil, and therefore cannot be pleaded as an appur- 
tenance; it is a ſufficient anſwer to ſay, that it is not 
an exclufive right of fiſhing for every kind of fiſh 
that is here claimed, but for oyſters only ; and if 
this ſhould be conſtrued to draw the foil, this ab- 
ſurdity would follow, that by ſuch grants it may be 


conveyed to as many perſons as there are different 


kinds of fiſh. As to the defences taken to the 
firſt conuſance, I apprehend they cannot be taken 
advantage 
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advantage of on general demurrer. They are two; 1995. 
| firſt, that the rejoinder is a departure from the co- | 
nuſance: fince the ſtatute of Ann, a departure muſt Hàvss 
be taken advantage of by ſpecial demurrer. In the BA 
ſecond, it is ſaid, it is not ſtated as appendant or and 
appurtenant to land, but it merely ſtates that Barry Sl. 
is entitled to the fiſhery. That, as I take it, is the 

material part; the coment is but form, and waived 

by the general demurrer ; for, by the ſtatute the 

judges are to give judgment according to right, 

without regard to any matter of form. Now, if 

Barry be entitled, the right is in him, whether 

it be a common of fiſhery, ſeveral or in groſs. 

But this can have no object but as to coſts ; for if 

the rejoinder were ever ſo erroneous, the plaintiff 

could not have judgment, becauſe the Court is with 


the defendant on the conuſances. 2 Burr. 1753. 
Cock v. Sayer. 


Demurrer over-ruled. 
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Tueſday, January 21th, 1795. 


SKEFFINGTON W and Wife againſt the 
| * of Marz and ALLEy. 


* ARATION in quare impedit, which ſtated 
ſeveral inſtances of uſurpation by the Crown, 


1728, is affected ON the right of the plaintiff, Mrs. Thomp/on's anceſ- 


by the 1. Geo. 2. 
cap 23. 


tors in the reigns of Charles 2, William and Mary, 

Anne, George 1, 2, and 3. General demurrer. 
Mynne to ſupport the demurrer. The ſtatute 

Geo. 2. cap. 23, ſec. 6. embraces all caſes which 


| ſhould: happen ter it takes effect; but it is a 


principle of the common law, that no act ſhould 
have a relation or retroſpective influence, unleſs 
it has expreſs words in it, to give it that relation. 
This caſe ſnould be conſidered as if it aroſe previ- 
ous to the ſtatute of Geo. 2. 

Fletcher, Blackburn and Hodęlinſin, con. a. 
None but patrons who had the advowſon in fee, 
could, at common law, have had the writ of right of 
advowſon. Then 13 Ed. 1. cap. 5. was enated. 
The preamble ſtates, that there were three origi- 


nal writs of advowſon; the writ of right of ad- 


vowlon, 


: 
( 
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vowſon, and two poſſeſſory ones, darreine preſent- 
ment and quare impedit ; this ſtatute limited the 
patron's poſſeſſory right to fix months. The Eng- 
liſh act of 7 Anne, cap. 18, which is almoſt verba- 
tin with the 1 Geo. 2, cap. 23, in Jreland, came 
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in aid of the perſon uſurped upon. The words of * Arx. 


the preamble, are, have made uſurpations,” going 


eee to uſurpations precedently made; and in 

the enacting part, the words are not © no uſurpa- 
tion which may happen after ſuch time,” but no 
uſurpation which may happen on any avoidance, 
after ſuch time.” This is a remedial law, and muſt 
receive ſuch conſtruction as will make it co-exten- 
five with the grievance. Quare impedit is expreſsly 
excepted out of the ſtatute of limitations; but 
the conſtruction contended for by the defendant, 
would be in effect a ſtatute of limitations. 


Lord CARLETON, Chief Juſtice, this day delivered 


the opinion of the Court. This is an action in grare 


impedit. The plaintiff derives title to his wife, from 


Sir James Dillon, who was ſeized of the advowſon as 


in groſs. The declaration ſtates ſeveral inſtances 
of uſurpation on the right in the times of Charlis 2, 


Milliam and Mary, anne, George 1, 2 and 3. The 
diffculty in this caſe ariſes from this circum- 
ſtance, that at leaſt the greater part of the uſur- 
pations complained of, are ſuch as took eſſect, pre- 
vious to the 1 Geo. 2. cap. 23. ſect. 6; and it is 
therefore cogtended, on one fide, that the caſe 


muſt be conſidered preciſely in the ſame point of 


view, as if it aroſe before the enacting of that ſta- 
tute ; on the other fide it is ſaid, that that ſtatute 


has not only a pro/pedtive, but alſo a retroſpective ope- 


ration, and that it extends to do away a right, ac- 
eruing intermediate between the ſtatutes of Veſt- 
min/ter and of Geo. 2. ; and that will bring the queſ- 


tion to the true conſtruction of the laſt- mentioned 


ſtatute. But it will be neceſſary firſt, to conſider the 
effect of an uſurpation before the Statute of Weſtminſter, 
then the operation ofthat act as to uſurpations ſubſe- 


G g quent 
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them ? The 6th ſection is this: © And foraſmuch 
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quent to it, and prior to the act of Geo. 2., and then the 
main queſtion ariſes, how far that ſtatute affects the 
preſent caſe. As to the firſt point, an uſurpation at 
common law in the caſe of a ſubjea-patron ouſted his 
poſſeſſion, changed it to a mere right, and tranſ. 
ferred the inheritance to the uſurper; it did not 
merely defeat the right of the patron as to the par- 
ticular avoidance, but took away his poſſeſſory 
right, and turned his claim to a mere right ; it did 
not deprive him of all title, but of the power of 
aſſerting it by guare impedit, which being merely 
poſſeſſory, could not apply when it was turned to 
a right. The next queſtion ariſes on the effect of 
the ſtatute of Me/tminſter ; that only remedied ſome 
particular caſes ; therefore, in thoſe that were not 
within the proviſions of that act, the perſons affect. 
ed by ſuch uſurpations, were as completely barred 
as at common law. This caſe is not one of the caſes 
provided for by that ſtatute. Several uſurpations are 
ſtated in this caſe previous to the ſtatute of Geo. 2., and 
one in his reign, but whether before or after paſling 
that act does not appear; nor is it material, be- 
cauſe the other uſurpations before it, if not affect- 
ed by it. deprived the patron of his poſſeſſory 
right, and barred him of his quare impedit; and he 
can be reſtored to that right only by conſtruing 


the ſtatute of Geo. 2. to extend to prior uſurpations. 


Moſt certainly a court of juſtice would lean to that 
conſtruction which would tend to reſtore a party 
to a right taken from him by a tortious act. The 
ſtatute is remedial, and the inclination of a Court 
muſt be, to conſtrue it ſo as to ſuppreſs the 
wrong, and ſupport the right. But ſuch power 


of conſtruction is circumſcribed. The Court 


has not any legiſlative authority, nor can tt 
conſtrue an act againſt its expreſs and expli- 
cit words. It ſhould aſk itſelf this queſtion, 
are the words ſuch as afford the Court an op. 
portunity of impreſſing the meaning contended for on 


as 
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as the pleading in writs of right of advowſon, and 
of quare impedit is found very difficult, whereby 
many patrons are either defeated of the right of 
preſentation, or put to great charge and trouble, 
to recover their right, which is occaſioned by the 
law as it now 1s: For remedy whereof, be it en- 
ated by the authority aforeſaid, that ro uſurpation 
upon any avoidance which may happen from and 
after the firſt day of May. 1728, in any church, 
vicarage, or other eccleſiaſtical promotion, ſhall 


diſplace the eſtate or intereſt of any perſon, en- 


titled to the ad vowſon or patronage thereof, or turn 
it to a right; but he or ſhe that would have the 
right, if no uſurpation had been, may preſent or 
maintain his-or her quare impeai! upon the next, or 
any other avoidance, if diſturbed, notwithſtanding 
ſuch uſurpation.” Much ſtreſs has been laid, and 
very properly, on the words, Have, in the preamble, 
and, for remedy whereof ; and ſo far as the Court 
could go in giving the word, have, its complete 
operation, it would be diſpoſed to do it. The 
judges were certainly very liberal in the conſtruc- 


tion of the ſtatute of e/tmin/ter, and took in ſome 


caſes which were within the principle, though not 
within the words. But even that ſtatute does not 
appear to have received a retroſpective conſtruction, 
z Inſt. 359. It is obſervable, that in the act of 
Anne, in England, (whence the act of Geo. 2. in this 
country is taken) there are no future words. It is 
alſo obſervable, that there is a peculiar and ſpeci- 
fick preamble for this clauſe; there is alſo a gene- 
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ral preamble : this clauſe expreſſes to be a remedy - 


for a grievance ſet forth in the ſpecifick preamble ; 
the word, /uch, naturally refers to ſuch uſurpations 
as ſhall take place upon avoidances happening 
after I/t May, 1728. An idea was ſuggeſted by 
the counſel for the plaintiffs that the act may be 
_ conſtrued thus, that © whenſoever there ſhould be 


any avoidance after 1 May, 1728, no uſurpation, 
either antecedent or ſubſequent, ſhould bar the 


right,” 
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1795. right;“ but ſee whether it be poſſible to give the 
w—x—_ words that conſtruction ; they clearly relate to fu. 
he Wife ture avoidances ; then if ſo, the uſurpation muſt 

aft be ſubſequent to that avoidance : therefore, it 

_ SHOP ſeems that whatſoever may be the liberality of the 
Arn. Court, that conſtruction cannot be adopted. The 
object of this ſtatute was to prevent rights being 

deveſted in future, and the poſſeſſory remedy 
being thereby taken away. But in the preſent 
caſe, the eſtate was deveſted before. 


emurrer allowed. 


_ King's 
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Wedneſday, Jan. 28, 1795. 


Leſſee of UNDER wOOD againſt Earl CourTown. 
Fees 1795. 


URNE for the plaintiff moved, that he Leave to ſet off 
might be at liberty to ſet off coſts incurred 3 

in the Exchequer by the defendant, againſt the coſts the Court of 

incurred in this Court, and that the defendant might 3 FED 

releaſe the plaintiff from the coſts incurred in this curred by the 

Court, upon being paid the balance. o ER 
The firſt ejetment between theſe parties was 

in the Exchequer; the leſſor of the plaintiff obtained 

a verdict, which was ſet aſide upon the terms of 

the defendant's paying coſts. A new ejectment was 

brought in this Court, where a verdict was found 

for the defendant. Another ejectment is now 

brought in the Common Pleas, where the defendant 

has entered a rule to ſtop the plaintiff until the 

coſts of the ejectment in this Court be paid. Upon 

an application to the Court to ſet off coſts due to 

the plaintiff, they ſeemed to intimate, that this 

Court ſhould be applied to. The caſe ſtands now 

3 if the defendant were proceeding for coſts in- 

curred in this Court ; in ſuch a caſe, the plaintiff 


would have an opportunity of ſetting off coſts due 
H h to 
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1795 to him elſewhere; this Court would not attach the 
11243 Hip plaintiff for not paying coſts incurred here, when 
Leflee of there were colts due to him in another Court. 
172 0 Sankey and Saur.n for the defendant. There are 
Count) vn, Cofts due to the defendant by the plaiatiff in equity 
* cauſes, both in Ch.ncery and the Exchequer ; and 
the defendant makes no objection to the ſet off, 
provided all theſe coſts are taken into the account. 
This is matter of diſcretion, and the Court will not 
exerciſe their diſcretion in favour of the plaintiff, 
without doing complete juſtice. The defendant has 
no mode of recovering his coſts, for the plaintiff 
never goes out of his houſe. This Court has no 
juriſdiction to order the coſts in the Exchequer to be 
taxed ; therefore this motion cannot be granted, 
unleſs upon the terms mentioned. Ds 
Duquery and Egan, for the plaintiff. The de- 
mand on the part of the defendant is moſt unrex- 
fonable ; he ſeeks to ſet off coſts due in equity 
againſt thoſe due in a Court of law, which cannot 
be done. Coſts incurred in ſeveral courts of con- 
current juriſdiction, may be ſet off againſt each 
other, but the equity fide of the Exchequer is 
not concurrent with this Court. Ihe plaintiff 
cannot recover the coſts due to him 1n a ſummary 
way, for the defendant lives out of the kingdom, 
and 1s a peer. 


Lord CTLox ETL, Chief Juſtice. We have no- 
thing to do with what was done in the Common 
Pleas ; the plain ſenſe of the application is this; 
We defire to pay the coſts due in the King's Bench, 

with money due to us in the Exchequer. This is ſaid 
to be an application to the diſcretion of the Court; 
it is to its juſtice. Now take it in that ſimple clear 
view, and ſee what the caſe amounts to. I admit, 
there is ſo much due to the defendant in the Ki 
Bench, ſays the plaintiff, and I will pay it with 
money due to me in the Exchequer. Suppoſe the 
Exchequer to-morrow, ſhould make arule to ſet off the 
coſts of the equity ſuit againſt the coſts at law; 


where will the money be then ? It may be —_ : 
| | lels 


UNDRANwOOPD 


leſs than is due here, or there may be none left. 1795. 


to pay thoſe coſts. The ſuitors of the Court ought || Felice of 
to be facilitated in the progreſs of their cauſe, but 4% 
how can it be done here? This motion muſt 5 ar 


Downes, Fuſtice, Concurred. | 
CHAMBERLAIN, Juſtice. This is a moſt liti- 
gious, unprincipled motion, and ſhould be refuſed 
with coſts. Fe | 
Motion refuſed with coſts. (a) 


(a) Vide, Ante. 293. 


Fd 


\ SLATTERY in replevin againſt ARMSTRONG, 
GAN had obtained a conditional rule for an tens ua 


inn . „ diſtance from 
ſeribing witneſs to a deed, neceſſary to be proved Publin (as 100 


on the part of the plaintiff. A ſubpana ad teſtifi- miles) ten days 
candum had been ſerved upon him; a ſhilling was *<allowedhim 


. 6 . 1 ; to ſkew cauſe, 
paid to him, and his expences promiſed to be de- When a per- 


as a witneſs, is 


it dict was found for the defendant. The conditional infirm, and is 
F order for the attachment was granted 267% June, own to be fo 
h, 1794;—it was made abſolute on the 11th of Myvem- who fubpehaed 
d %, 1794, and ſuſpended on the 25 of November, tim, the party. 
t; The Prime Serjeant, for Mr. Evans. The man- nich him with 
ar ner in which this attachment was obtained, ſhews the necefary 


means of attend- 


it, a intention to ſurprize ; — the conditional rule ing; ocherwiſe 


's Wl required cauſe to be ſhewn in fix days; that order th. Court will 
{; 1 f . f. . D bli - fl not attach him 
th was ſerved one hundred miles from Dublin; after for non. atten- 


he it vas ſerved, it was neceſſary to ſend to Dublin for ro 
. . e Ou 
he copy of the affidavit, and then to ſwear an an- „ill. under pr. 
V1 ticulr circumſtances, go into the merits of an attachment, though it had been made abſolute, 
or ad had been afterwards ſuſpended. 1 Ng | 
„ H h 2 ſwer, 
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Therefore, there is no certain fund out of which eZ Tory | 
Leflee of 


refuſed. _ | - COURTOWN, 


- — —— 5 
| _ e 


—— — — 2 
— 


attachment againſt George Evans, the only ſub- reſides at a great 


I — 
— a = - 
— CEE — a r 3 - \ 


1 
— = — ov — — — — — 
— —  —  — ˙⁰ — 


frayed, but he not appearing at the aſſizes, a ver- ſen ſubpenaed 
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ſwer, which could not be done within fix days. 
The rule of the Court uniformly allows ten days, 


SLatrT: Ry Where the party reſides at ſuch a diſtance from 


Dublin. Though the order was obtained upon the 
24th of June, it was not ſerved until the 267 of 
October, and then in a. diſtant part of the country, 
eighteen miles from any poſt-town :—upon the 
order being ſerved, Mr. Evans applied to Mr. 


_ Carroll's clerk to have the time enlarged, notwith- 


ſtanding which, the rule was made abſolute, upon 
a certificate of no cauſe. Under theſe circum- 
ſtances, the Court would not conclude a man from 
ſhewing cauſe. 

lhe Court conferred with the officer, and he 
having reported, that ten days was the uſual time 
allowed in caſes like the preſent, for ſhewing cauſe 


againſt an attachment, it was determined, that the 
party was not prevented from going into the me- 


Tits. 

Mr. Evans's affidavit was then read, by which he 
admitted, that he was ſerved with the /ubpena, and 
that he would have attended, but that he was af- 
flicted with the gravel, which prevented him from 


riding to Ennis, where he was required to attend, 


and which was eighteen miles diſtant from his place 
of refidence. The attorney for the plaintiff wrote 
to Mr. Evans, requiring him to attend ; that let- 
ter was delivered upon the firſt day of the aſſizes, 
and Mr. Evans anſwered, that if a carriage had 
been provided, he would have attended, notwith- 
ſtanding his advanced age of 72 years, and his in- 
firmities, rendered him almoſt unable to travel. 
If a carriage had been provided for him, he 
would have obeyed the writ, and therefore, 1t 
was argued, if any inconvenience aroſe to the 
plaintiff, it was occaſioned by his own miſcondud 
and neglect; for a carriage could not be procured 


in the neighbourhood. Fuller v. Prentice, 1 H. Bl. 


49. was cited to ſhew that a man was not bound to 


attend, who had not his expences paid. 


Lord CronmeLL, Chief fuſtice. J am glad we 


have gone into the merits ; the conduct of the at- 
= torney 


E 
[- 
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torney concerned for the party complaining, juſti- 
fed our doing ſo We muſt take the caſe upon 
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the affidavit of the party accuſed ; he gives the Srarrzn v 


moſt clear and ſatisfactory anſwer to excuſe, if not a, 


juſtify his conduct. The attorney wrote to him to 
attend; immediately upon the receipt of that let- 
ter, he wrote an anſwer, ſtating his ſituation ; ad- 
vanced in years, oppreſſed by illneſs, afflicted 


with ſharp pains, he ſhewed a diſpoſition to obey 


the proceſs, if he had been aſſiſted. But no at- 
tempt was made by the attorney to aſſiſt him, and 
the caſe which has been cited, juſtifies the rule of 
the Court; a promiſe only was made to pay his 
expences, and a ſhilling was given ; that ſhews, 
that ſome expence was neceſlary ; why is it given ? 
not as a token, or a neceflary concomitant of the 
ſubpæna; it is a compenſation ſometimes to a perſon 
in a low degree ; but it cannot be a compenſation 
in all caſes. In Lord Mountgarre!'s caſe, thirty 
guineas were offered to Mr. Butler, to go from Dub- 
lin to Kilkenny; that was confidered as a reaſonable 
ſum. It is ridiculous to conſider one ſhilling a ſuf- 


ficient viaticum for an old gentleman, who could 
not ride on horſeback, to go eighteen miles. The 


attorney would have ated more diſcreetly to have 
ſent a carriage with the firſt letter. Why are large 
ſums of money taxed for witneſſes coming from 


the other fide of the water ? Becauſe they will not 
come, if they are not compenſated. Here there 


is nothing in the place of a viaricum, This ailing 
old gentleman. returns an immediate anſwer, de- 
firing that fome means of conveyance ſhould be 
ſent. None were ſent, therefore we cannot attach 
a man under ſuch circumſtances. I think this at- 
tachment ſhould be ſet aſide, _ 

Downes, Juſtice. This is not the caſe of a man 


ſaying away from improper motives, but from an 
impoſſibility of going, and that being known to 
the attorney, who ſummoned him, he might have 


uſed means to aſſiſt him ;—knowing of his inabi- 
lity to travel otherwiſe than in a carriage, he ap- 
plies for an attachment againſt him for not attend- 

b | N ing 


againſi 
MST RONG. 


— 
— ——— re i nes — — 
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ing, without having given him any aſſiſtance. In 


my apprehenſion, it is deciſive for refuſing the 
attachment. In his letter to the attorney, he ſtates 
the ground which prevented his attendance ; that 


very ground ought to have prevented this appli. 


cation. 


Boyp, Juſtice. Leſt this caſe ſhould be made a 
precedent, where there is a motion to ſet aſide an 


attachment which had been ſuſpended, and the 


merits are ſought to be gone into upon ſuch mo- 
tion, I think it neceſſary to ſay, that this caſe is 
under very particular circumſtances. 
CHAMBERLAIN, Juſtice. I agreed to go into the 
merits of this caſe, becauſe I think there was a trick 
in the attorney, which warranted the Court to. de- 


part from its uſual practice, and go into a rehearing 


of the attachment. The attorney ſhortened the 
time for ſhewing cauſe, four days, which was ir- 
regular. As to the merits, I think it was a moſt 
cruel application, becauſe, upon the affidavit of 
this old gentleman, it appears, that he was afflicted 
with a dreadful diſorder, to the knowledge of the 


attorney himſelf; it was a groſs negle& then, not 


to ſend a carriage for him I think the attachment 


| ſhould be ſet aſide with coſts. | 


A hiteſtone for the plaintiff, ſaid, that no incon- 
venience was ſuſtained by the order being hmited 
to ſix days; the attorney ſent the order to his client, 
and it was not ſerved till near the cloſe of the va- 
cation, and Mr. Evans was not compelled to an- 
ſwer until the enſuing term. | 


Lord CLOXMELL. I adopt the opinion reſpect- 
ing coſts. It was the fault of the party himſelf, 


that the merits did not come before the Court in 


time ; I think the attachment ſhould be ſet afide 
with coſts. | 


Jones 
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Joxxs, Leſſee of Lord TzximLEsTON, againſt 


'INMAN. 
| 1798. 
1 HIS was an ejectment on the title, brought A fue levied by | 


| | ES? ig of 
1 to recover two of three undivided parts of le tall af 


the lands of Ballybrittain, T homaſtown, Ballymac- which he had a 
william and Clanehs in the King's County ; it was _ L 
tried at Philipſtown, in the year 1791, when a {Pe- his iſſue 
5 ag J in ſubſtan is follows: A leaſe, for 
cial verdict was found, in ſubſtance as follows: unable confi- 
That Thomas, Lord Taragb, being ſeized in fee deration, made 


of the whole lands, whereof two thirds are ſought by * 


by the preſent action, died in June 1682, leaving (before the flat. 
his daughters T homaine, Elizabeth and Maria Antonia 33 Ge. 3.) * 


is not avoided 


Preſton, his co-heireſſes at law, to whom the faid by che fuble- 


| | quent confor= _ 
lands deſcended, and who entered and became — 


ſeized thereof. That in Oftober 1682, Th omaſine in- eſt ſon: even 


: . . in Michael. though ſome of 
termarried with Sir John Barnewall, and 3 


nas 1683, they levied a fine ſur conuſance de droit did not veſt in 


7 1 uſe of the huſ- poſſeſſion in the 
ame ceo, with proclamations to the 1 N 


band and wife in ſpecial tail, remainder to the wife in he fen's con- 


fee. That in 1691, Sir John Barnewall died, leaving formicy. Such 
7 8 | 45g . 0 hter. Mary.“ leaſe is not an 
ilue of the ſaid marriage, one daughter, J* iacumbrance 


That in 1699, Maria Antonia died, having, by her under fat. 2 
vill duly atteſted, deviſed her third part in the ſaid %, iaüru- 
lands to Thomaſine and her heirs for ever, by virtuement by which 


| a leſſor cove- 
| .. . 1 f 3 70 | b. h oſſeſs the 
rants with his leſſee in poſſeſſion, © that he, his heirs, &c. ſhall hold and peacea Yi 
Lands for 34 — 695 the expiration of the former leaſe, he and they paying the reſerved 
"rents, and performing the covenants in the original leaſe,” is a leaſe and not a mere equi- 


table covenant. . 
whereof, 


RI rent of 2647. 14s. 4d., which was reſerved 
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1795.” whereof, Thomafine became ſeized in fee of the 
wo — ſaid third part. That Thoma/ine being ſo ſeized of 
two parts of three of the ſaid lands, &c. which 

Led are the ſame two parts in the declaration men- 
TrximLEsrox tioned, did, by certain articles executed in April 

14% 1703, between the Rt. Hon. John Lord Trimleſton, 
A. of the one part, and the ſaid Thomafine of the other 

part, covenant, in conſideration of a marriage to 
be had between the ſaid Lord Trimle/ton and the 
ſaid Mary Barnewall, and as a marriage portion of 
the ſaid Mary, to convey all her eſtate in the pre- 
miſes in queſtion, to him in fee: and that in con- 
ſideration thereof, the ſaid Lord Trimleſton cove- 
nanted to ſettle on the ſaid Mary ſo much of the 
lands of Rcebuck, in the County of Dublin, and of 
New-haggard, in the County of Meath, as ſhould 
be of the yearly value of 400 J. as and for her 
jointure; which articles were enrolled in the the 
Auditor General's office in this kingdom, on the 
firſt day of Fune, 1704. That in May, 1703, the 
marriage was ſolemnized, and afterwards on the 
22d and 23d of March, 1103-4, Thomaſine did, by 
deeds of bargain and ſale and releaſe, convey to 
John, Lord Trimleſion, inter alia, the premiſes in 
the declaration, with her reverſion of one-third 
part, to him, his heirs and aſſigns for ever, and 
that he entered and became ſeized accordingly. 
That, in further purſuance of the faid articles, 
John Lord Trimleſton, on the ſaid 234 March, 
1703-4, executed a deed conveying to truſtees the 
ſaid lands of Roebuck and New-haggard, for the 
purpoſe of ſecuring to the ſaid Mary, Lady Trin- 
Ieſton, her jointure of 400. per annum. That in 
June, 1706. Thomaſine died, leaving Mary, her heir 
at law, who thereupon became ſeized with her 
huſband of the ſaid two-thirds in the declaration 
mentioned. That on 1 Aug. 1745, Lord John and 
Mary his wife, by indenture of leaſe, demiſed part 
of the premiſesin the declaration to Ambroſe Barecreft, 
* i executor of Joſeph Inman, for the term of 41 
ww years from the 1/7 of May, then laſt, at the yearly 


payable 
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payable to Lord Trimleſton for life; but if Mary 
ſhould ſurvive him, then payable, one moiety to her 


in right of the eſtate tail in one-third, the other moiety 


#9 the heirs of Lord 'Trimleſton in right of his fee in the 
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other third; of this leaſe the defendant became poſ- TaiuTzsron 


ſefſed by aſſignments from Ambroſe Barecrofi, and 
entered and was poſſeſſed of the ſaid lands till the 


againſ} 


_  InMANo 


expiration thereof, in May, 1786. That theſe in- 


ſtruments of leaſe: and of aſſignment were regiſ- 


tered in the regiſter office of the City of Dublin, 


but not enrolled in the office of the Auditor Gene- 
ral, That neither at the time of the ſaid demiſe, 
nor at any time ſince, any partition had been made 
of the ſaid premiſes, and that at the time of the 
execution of the ſaid leaſe, as well as at the time 


of his death, Fobn Lord Trimlęſton had iſſue of the 


body of the ſaid Mary, Robert, John, Richard, Tho- 
nat, and James. 4h | „„ 

That on the 1/2 Aug. 1745, John Lord Trimle/ton 
and Mary his wife, demiſed to Ephraim Heritage, 
the remainder of the premiſes in the declaration 


for the term of 41 years; who entered, and aſ. 
ſigned the ſame to Ambroſe Barecroft, who aſſigned 


to the defendant, who entered and was poſſeſſed 
thereof, until the expiration of the ſaid leaſe : and 


that the ſaid laſt mentioned leaſe and aſſignments 
were duly regiſtered. That on I April, 1746, 
John Lord Trimleſton died, leaving Mary his wi- 
dow, Robert his eldeſt ſon and heir at law, and the 


laid four younger ſons, who were all their life-time 
papiſts, and who went abroad before their ages of 


twenty-one, 2nd never returned to this country. 
That on the death of John Lord Trimle ſton, Mary 


became ſeized of one moiety of the ſaid lands, and 


entitled. to the rents thereof ; and that ſaid Lord 
Robert was not in poſſeſſion of the moiety of the 


ſaid lands, of which the faid Mary was ſo ſeized in 


tail or in receipt of the rents thereof, on or before 


1 OF. 1747; and that Lord Rcbert in one year and 


| 2 half after the death. of Lord John, and not be- 


fore, by permiſſion of the ſaid Mary, began to 
receive her moiety of the ſaid rents, and from 
| ron RD thence 
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1795. thence, during her life-time, continued to receive 
— them; and alſo entered into poſſeſſion of the other 
Jonny 1 moiety of the ſaid lands, and continued feized 
Led thereof, until his death. That in Trin. 21. Geo, 2, 
TrxuLEsTOR (A. D. 1747.) Lord Robert levied a fine of the 
I , premiſes in the declaration, and in Michaelmas, in 
| the following year, ſuffered a recovery thereof, 
That by a certain indented deed, endorſed on the 
ſaid indenture of demiſe, dated 28th Sept. 1758, 
between Lord Robert and. the defendant, reciting, 
that the ſaid term would expire in 1786, and that 
the ſaid Robert was willing to prolong the ſame, he 
ſaid Robert, for h:mſelf, his heirs and afſigns, did co- 

venant and agree with the ſaid defendant, his heirs, 
c. that he and they ſhould hold, and peaceably poſſeſs 
all his, the ſaid Robert's part of the ſaid lands of, &c. 
in the ſaid deed of indenture to the ſaid Ambroſe 
Barecroft, in as full and ample manner as they 
were therein granted and demiſed to the ſaid 4. B., 
and 5 tbe ſaid Robert's part of the lands of, c. then 
poſſeſſed by the faid defendant, by virtue of the 
aſſignment from Ephraim Heritage, to hold the ſaid 
big” with the appurtenances to the ſaid defendant, 
for the ſpace of thirty-four years, to commence the iſt 
of May, 1786, be and they paying the reſerved rent, 
and performing all the covenants contained in the ſaid 
_ deeds of leaſe to the ſaid A. B. and E. H. That faid 
deed endorſed was regiſtered on 28th Sept. 1758, 
and 500 l., the conſideration thereof, were paid to 
the ſaid Robert, by the defendant, on the execu- 
tion of the ſaid deed. That on the death of Lord 
7obn, Mary entered into the receipt of the rents of 
Roebuck, which amounted to 800 J. per annum and 
upwards, and continued to receive the ſame, until 
her death. That Lord Robert had iſſue, two ſons, 
Mathias, and Thomas, the preſent leſſor of the plain- 
tiff. That the defendant is, and always was a 
roteſtant, and that Thomaſine, Lord John, Mary 
bis wife, and Lord Robert lived and died papiſts. 
That the younger brothers of Lord Robert died 
abroad, Thomas in 1767, James in 1768, John in 
1776, and Richard in 1778, all papiſts, and without 


iſſue. 
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iſſue. That in 1763, Mathias conformed to che 1795. 5 
proteitant religion, and died unmarried, and with- cf 


That after the death of Mathias in 1767, the 1 | 


preſent leſſor of the plaintiff conformed, and per- TamTsron 
formed all the requiſites, and filed a certificate ; 
thereof, purſuant to act of parliament ; and that 
he thereupon became ſeized of the reverſion of the 
premiſes in the declaration, as by law required. 
That Mary died in 1771, and that thereupon, Ro- 
bert became ſeized of her moiety, and received the 
rents thereof, till his death ; that he died ſo ſeized 
in 1779; and received the rents until the 12 May, 
1786 ; and that the defendant hath ever ſince conti- 
nued in poſſeſſion of ſaid lands, claiming to be en- 
titled thereto, under the ſaid inſtrument of 28th 
Sept. 1758. | 1 | 
The ſpecial verdict alſo finds the leaſe, entry 
and ouſter on the 1/2, 2d and 3d days of June, 1786, 
reſpectiveax. „ © | 
This caſe was argued in Trinity Term 1793, by 
A. Moore, for the plaintiff, and R. Colles for the de- 
fendant; in Michae/mas Term 1793, by Fletcher 
for the plaintiff, and W. Smith for the defen- 
dant; in Hilary Term 1794, by the Prime Serjeant 
for the plaintiff and Burſion for the defendant; 
and in Michaelmas Term 1794, by Duquery for the 
plaintiff and /. Ball for the defendant. [7 
Arguments for the plaintiff. Firſt, the fine le» 
vied by Lord Robert had no operation. Fines opes 
rate two ways; either to paſs the eſtate or by eſtop- 
pel ; to ſhew that this fine did not operate by eſtop- 
pel, obſerve the facts of the caſe—in 1763, Ma- 
thias, the fon of the conuſor, duly conformed : at 
that time the four brothers of the conuſor were 
all alive; the conſequence of the conformity was, 
that it immediately rendered Lord Robert tenant. 
for life of all his eſtates, whether in poſſeſſion, or 
reverſion, and gave Mathias the fee in reverſion; 
and the conformity of Mathias, preceding the 
deaths of Mary and of the younger * of 
N | overt, 


againſt 
INMAN, 
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Robert, operating on all the property that could 


be veſted in Robert, eſtopped the preſent leſſor of 
the plaintiff from claiming through Robert: the 
conformity of Mathias raiſed a new ſtock of heir- 


Tainrssrox ſhip, under which the leſſor of the plaintiff claims 


againſ} 
InMAN 


as his direct heir general; it anticipated the deſcent 
to Robert, and is the ſame as if the mother and each 
of the younger brothers had deviſed their reſpec- 
tive parts to Mathias. Now, to give a fine the 
operation of eſtoppel, the authorities ſhew that the 
party who is to be eſtopped, muſt claim right 
through the anceſtor, who levied the fine. Archer's 
caſe, 3 Co. go. hradſtock v. Scovell, Cro. Car. 434. 


Godfrey v. Wade, Sir W. Jones 31. Nor did this 


fine operate to paſs the eſtate : to have that effe& 
there muſt be poſſeſſion; Towſend v. Aſh. 3 Ath, 
336; though if that poſſeſſion be acquired by 
wrong, it will be ſufficient according to ſome au- 
thorities; but Robert had not poſſeſſion at the time 
of levying this fine; his mother was alive, and 
ſeiſed in tail, and poſſeſſed of one-third, the baſe 
fee given by Thomaſine to Lord Fobn having deter- 
mined on his death ; his. four brothers were alive; 
each of them ſeiſed of one-fifth of the remaining 
third; Robert, therefore, had only 'one-fifth of a 
third in himſelf. In Ford v. Lord Gray. Salk. 285, 
if one joint tenant takes on him to levy a fine ge- 
nerally, the Court will hold the operation of the 
fine to extend to that portion of which he was 
lawfully ſeiſed ; and the only operation the fine 
has in that caſe is, that it ſhall ſever the jointure, 
but ſhall not enure to injure the joint tenant—this 
caſe applies ſtrongly ; as to one-third part, (Mary's) 
Kobert had no poſſeſſion; admitting that he had 
poſſeſſion of the other, the fine operates on that 
part only, whereof he was /awfully ſeijcd ; and that 


at moſt, was one-fifth of a third. 


Next, the leaſe of 1745 was void, as being an 
incumbrance on the papiſt's eſtate, and not enroll- 
ed. The ſtatute 2 Ann. c. 6. directs, that all 


„ debts and other real incumbrances to be con- 
| . & tracted 
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cc tracted and made after Feb. Ig 1 703, that do, may, 
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« or. ſhall charge or incumber any real eſtate of 


any papiſt within this kingdom, ſhall on, or be- 
* fore the 1/t June 1704, be enrolled in the Court 


Jones 
Leſſee of 
Lord 


e of Exchequer, in rolls for that purpoſe to be ap- TAT 


pointed — and in default of ſuch enrolm-nt of 
<« ſuch debts and incumbrances; the ſame ſhall not 
* charge any lands of ſuch papiſt, when, and dur- 
* ing ſuch time as the ſame ſhall belong to a pro- 
* teſtant.” See with what care, the legiſlature pro- 
vided that the eldeſt ſon on conforming ſhould be 
protected againſt all ſecret incumbrances; for im- 


mediately after the clauſe by which he is made a 


- purchaſer, the law provides that all debts and other 


againfl 
INMAV. 


incumbrances charging the land ſhall be enrolled: 


and in ſound conſtruction of law, a leaſe is an in- 


cumbrance: It is true, this leaſe is found to have 


been regiſtered, purſuant to the ſtatute 6 Ann. c. 2; 


but that ſtatute did not repeal the former and en- 
rolment was ſtill neceſſary. Indeed, in the caſe of 
 Barnewall v. Barnewall, before the Lords in 1794 (a), 
it was eſtabliſhed, that the entry of a judgment in 
any Court, rendered an enrolment in the Excbe- 
quer unneceſſary; but ſuppoſing that to be the 
_ rule, it will not apply here; the ſtatute which re- 
quires the enrolment of real incumbrances, pre- 
cedes the regiſtry. act five years; the legiſlature then 
could not have had a regiſtry in contemplation ; 
the conforming ſon is obliged to ſearch for incum- 
brances, where? at the office where the enrolment 


is appointed to be: he is bound to perform a cer- - 


tain ceremony ; to enroll the certificate of his con- 
formity, elſe he. ſhall not have the benefit of it 
\ againſt purchaſers; now, will the Court ſuffer a 
conforming ſon to ſay to his father or to a pur- 
chaſer, © though you did not find my certificate 
* enrolled, you may look in the regiſtry for it?“ 
if not, the regiſtry cannot be a good ſubſtitute for 


enrolment in caſe of incumbrances by the father. 
1 | | But 


(a) February 22d. This caſe will be reported in Ridgezvay's 
Par. Ca, 3 vol. 
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1795. But even admitting the original leaſe to be good 
and valid, the inſtrument of prolongation of 1158, 
Joxez indorſed on the back of the leaſe, is void, at leaſt 
1 in a Court of law, as not being a leaſe, but merely 
| TarmLesrox an Equitable and executory covenant; as, even if 
122% it were a leaſe, Robert had not power to make it, 
aälancd as, at all events, it can be good only for one- 
fifth of a third. It has been ſhewn already, that 
Robert was, at the time of making the original leaſe, 
ſeiſed of only one-fifth of a third; Mary his mo- 
ther and all his brothers continued alive in 1758, 
when this prolonging inſtrument was made; and 
though it is found that Robert received the rents of 
Mary's third part, yet it is found alſo that it was by 
her permiſſion : and indeed the inſtrument itſelf 
does not purport to be more than a demiſe of © his 
* (Robert's) part of the lands then poſſeſſed by the 
© defendant :” and the reſervation of rent is as in 
the original leaſe, viz. one moiety to Mary, the 
other to Robert; at the time, therefore, of execut- 
ing this inſtrument, Robert had nothing but a poſ- 
fibility of an eſtate tail in one moiety, and a fifth 
part of the other, ſo that this, even though it were 
a leaſe, cannot be a leaſe for the whole. . 3 Bac. 
Abr. 420, © the difference is, where ſuch articles 
by way of covenant are made by him who is 
* owner of the lands, and where they are made by 
* a ſtranger, or one who has then nothing in the 
lands; in the firſt caſe, they amount to a preſent 
<«< abſolute leaſe, but not in the other, becauſe a man 
& cannot be ſuppoſed to leaſe what be has not.” | 
DowNEs, Juſtice. Suppoſe a man leaſes what he 
has no power over, in the form of a demiſe, and 
afterwards acquires a right; may not the leſſee 
enter on him? | 
Anſwer—Y es, but the inſtrument can only be 
called a covenant; it cannot be taken as a leaſe. 
A leaſe is always ſuppoſed to convey a legal right 
of poſſeſſion. Co. Litt. 47. a, © the leſſor cannot 
- * reſerve to any other but to himſelf.” And in 
fo. 143. b. © the rent muſt be reſerved to _ 
from 
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« from whom the ſtate of the land moveth, and not 
* toa ſtranger.” The eſtate conveyed by this in- 
ſtrument is executory ; the inſtrument is a bare co- 
venant that F. Inman ſhall poſſeſs Robert's part, 
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Jodxs 


Leſſee of 
Lord 


in as full and ample a manner as before demiſed; TamLESTo 


where any thing is executory, where it is merely a 
covenant to do another act, it is an equitable in- 
tereſt; and the. defendant here ſhould go into a 


Court of equity, to compel Lord Trimleſton to exe- 


cute a leaſe according to this covenant ; in a late 
caſe in this Court, (Leſſee of 17!s v. Gilbert) there 
was a demiſe of one portion of the Iands, which 
appeared to be an actual demiſe, and of another, a 
mere covenant; the plaintiff had judgment for the 
one, and has reſorted to a Court of Equity for the 
other. But ſuppoſing this to be, in itſelf, a valid 
leaſe, Robert had not power to make it; at all 


events, not for more than his own tenth part. The 


true conſtruction of the conforming clauſe (2 Ann. 
c. 6. /. 3.) is, that from the time of the conformity 
of the ſon, the popiſh father becomes tenant for 


life as well of the eftates which he has at the time 


of the conformity, as of thoſe which afterwards 
veſt in him; the object of the law was to create a 
proteſtant head to a popiſh eſtate, and that could 
be accompliſhed only by this conſtruction; for 
what would be the conſequence of a contrary one? 
a papiſt is ſeiſed, ſuppoſe of 20 l. a- year; his ſon 
conforms, and then 10001. a- year deſcends to 
him ; the law ſurely could not mean to fay, that the 


father ſhould have power to diſinherit his ſon of 


this 1000 1. a-year; if it did, it would defeat its 


own principal intention, which was to induce the 
ſons of popiſh fathers to conform; for if the ſon 


were to take nothing by the conformity but what 
the father had at the time, he will be induced to 
defer his conformity till the laſt period of his fa- 
ther's life, becauſe the longer he waits, the better 
may be his fituation, | | 
(Lord CTLONMELIL, Chief Fuſtice. ] will tell you 
the difficulty in this part of the caſe; you argue 
| us: 


agat 


INM ANW. 
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1795. thus: © if the eſtate is to be anticipated, you de- 
feat the intention of the Popery Laws, becauſe you 
. ſo trench it in its progreſs, that the eſtate becomes 
Lord nothing to the ſon.” Then, may not a popiſh fa- 
TrIMLEsTON ther, in fraud of a fair purchaſer, ſay © I have 
I, made leaſes of ſuch a part of my eſtate; it is 
„ not yet veſted in poſſeſſion; do you conform 
* and we will cheat the fair man.” Again; you 
make a preſent act to hang on a future contin- 
gency ; this popiſ father makes a leaſe—1s it good 
or not ? nobody can tell ; if the ſon ſhall conform, 
it will not be good, if he does not, it will—is there 

any ſuch tenure in our law ?) 

Counſel. In the caſe of Lord Trimleſtonv. Barnewall 
in the Exchequer Chamber, 1782, Lord ANNALLY ſaid, 
<* the great view in theſe ſtatutes is, that the heir at 
* law ſhall not be injured; therefore we muſt 
* at any event conſtrue theſe clauſes, ſo as to 
prevent a popiſh father from diſinheriting his 
* proteſtant ſon;ꝰ and Lord Li rroxp's words were, 
e the intention of the legiſlature was to provide for 
<*© the proteſtant ſon at all events, and to put it out 

of the power of the popiſh father to prevent the 
e eſtate coming to the ſon ;” that muſt mean, the 
entire coming eſtate as well as that in poſſeſſion, and 
to put the conforming ſon in the place of the po- 
Piſh parent; from the moment the eldeſt ſon is in- 
duced to conform, every hoſtility is to be preſumed 
between him and his father; and the intention of 
the law was to do away every poſibility of the fa- 
ther hurting the ſon; to put the ſon out of the 
power of the father, and to give him a ſettlement, 
as much as if the father had covenanted to ſtand 
ſeiſed to his uſe. Robert, therefore, being tenant 
for life of all the eſtates which veſted in him after 
the conformity of his eldeſt fon, had not power to 

make this leaſe of them. 

Arguments for the defendant. —The leſſor of the 
plaintiff may be conſidered either as iſſue in tail, 
or as a conforming ſon ; in either view, he will ap- 


pear to be bound by the fine levied by his father, 
| = in 
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in 1747, and by the leaſe made by force of it— 17905. 
Conſider him firſt as iſſue in tail of one-third, ge- 
erally ; there can be no doubt that he is bound by | Jones. 
a fine levied by the iſſue in tail, remainder to him- Lord. 
ſelf in fee; to that point, there are many autho- T31nLEsToN = 
rities. The ſtatute, (a) under which fines are le- IdR. 
vied, ſays, that all fines with proclamations levied 
by auy perſon of full age having, or claiming to 
have any lands, Oc. entailed to the perſons ſo le- 
vying the ſame, or to their anceſtors, in poſſeſſion, 
reverſion, remainder, or in uſe, ſhall bar the heirs 
of ſuch perſons claiming the lands by force of 
the entail. The deciſions upon this ſtatute have 
been uniform. Archer's caſe, 3 Rep. go. that it is 
not neceſſary that tenant in tail ſhould be in poſſeſ- 
ſion. Johnen v. Bellamy, 2 Leon. 36. Sir George 
Brown's caſe, 3 Rep. 51. 3d point — Hunt v. King, 
Cro, Elix. 610. Now the leſſor of the plaintiff can- 
not claim theſe lands except by deſcent from his 
father, and therefore he is within the ſtatute ; and 
this is found to have been a fine with proclama- 
tions, purſuant to the Stat. Hen. 7 (6). Nor will it 
make any difference, if we confider him as iſſue in 
tail of a popiſh eſtate ; the gavelling clauſe (c) 
will not affect the fine; for though. it be admitted 
that he had only an eſtate tail in remainder of one- 
fifth, and a poſſibility of the other four-fifths, his 
fine is good for the whole. It has been already ſaid, 
that it was no matter, whether he was in poſſeſſion 
or not; 3 Rep. 91. Cruiſeon fines, 124; ſo that it is no 
objection to ſay, that his brothers were entitled under 
the gavelling clauſe; he had a right to bar all poſh- 
bilities ; there was a poſhbility of his ſurviving 
them; he did in fact ſurvive them, and he has 
barred the eſtate Hunt v. King, Cro. Eliz. 610. 


Grant's caſe there cited. | 
| ; | Several 


(a) Vid. 10 Car. 1. ſeſs, 2. c. 8. f. 2. 

(% 4 Hen. 7. c. 24. 1 

(e) Aun. c. 6. . 10. All lands, Ef. whereof any papiſt is 
ſeiſed in fee ſimple or fee tail, ſhall deſcend to all his ſons, Cc. in 
the nature of gavelkind,” “ | 1 


CASES DETERMINED IN THE 


1795. Several objections have been made to this inſtu- 

A ment of 1758: ſee the ſituation in which Robert 

Jo das ſtood at the time of making it: he was in poſſeſſion 

Leſſee of | 3 a in | 
Lorca of a veſted fee ſimple, as to his iſſue; that is incon- 

TRinuyszTON trovertible; but it is ſaid that this inſtrument was 

Ius. not a leaſe, but merely a covenant; certainly itis in 

the form of a covenant, but it appears from Gilbert, 

3 Bac. Abr. 419. title, Leaſes, aud from other autho- 

ritles, that it is no matter in what form of words a 

leaſe is made, provided that the intention of the party 

was to give an intereſt, and that there be a ſufficient 

certainty as to the lands, the habendum and redden- 

dum, and that the leſſor has a ſufficient eſtate: in this 

caſe, he had a ſufficient eſtate, a fee ſimple, and 

this purports to be a covenant, that the leflee in poſ- 

ſeſſion ſhall hold; there can be no doubt, that an 

inſtrument, covenanting that a perſon in poſſeſſion 

ſhall enjoy for4.5 years longer, paſſes an intereſt. It 

has often been determined, that a covenant that the 

leſſee ſhall hold, is a leaſe, though the leſſee was not 

in poſſeſſion; in that caſe indeed, ſomething muſt be 

done -an entry is neceſſary ; but here the covenant 

is executed—it executes itſelf, the tenant being iu 
poſſeſſion, for the ſame reaſon that a covenant to 

ſtand ſeiſed executes itſelf, viz. that there is nothing 

to be done, the party being ſeiſed already, Tiſdale v. 

Eſſex, Hob. 34. Drake v. Munday, (ro. Car. 20". 

1 Leon. 136. 3 Bulſtr. 252. Cro. Eliz. 486. Har- 

ringion v. Wiſe. One caſe indeed ſeems contrary ; 

Doe. dem. Coore v. Clare, 2 Durnf. & E. 739; but 

that caſe ſhews what the general rule is, and the 

reaſons on which Lord KEN ON gives his opinion 

_ ouly ſhew, that the circumſtances of that calc 

made it an exception. But it is ſaid, that theſe 

were caſes where there was a preſent right to make 

the leaſe, and that no authorities are to be found, 

where there was nota preſent right; it is anſwered that 

in the principal caſe there was a preſent intereſt in the 

leſſor: but ſuch caſes are to be found; Cro. Jac. 91. 

FL hitlock v. Horton, Dyer, 125. Another objection 

is, that this is an incumbrance, and ſhould have _ 

enrolle 
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enrolled under the Statute 2 Ann. which, it is ſaid, in- 1795. 


cludes leaſes ; but a leaſe is not an incumbrance ww 


an incumbrance is ſome debt, or duty charging an 
eſtate, and ſo far depreciating its value; but a leaſe 


is the mean of enjoying the profits of an eſtate ; Tx1mLEsToN 
and it would be ſtrange to ſay, that the more ſol- 
vent tenants a man had on his eſtate, the more hea- 


vily it is charged ; the difference between a leaſe 


nd an incumbrance is pointed out by the common 


law. Litt. /. 660, puts a caſe, —“ if tenant in tail 
„ infeoff his ſon being within age, in fee, and that 
the ſon cometh to full age living the tenant in 
« tail, and then charges the land with a common 
of paſture, or a rent charge, and afterwards te- 
© nant in tail dies, the land is diſcharged of the 
„common, Sc. inaſmuch as the heir is in of his 
* remitter by force of the tail :”” upon this, Lord 
Coxs ſays, but what if the iſſue at full age by 
* deed indented, or deed poll, make a leaſe for 
* years of the land, and after by the death of te- 
* nant in tail, he is remitted, whether ſhall he 
* avoid the leaſe or not? and it is holden he ſhall 
* not.” Co. Litt. 349. 1 Ro. Abr. 422. Moſel. 613. 
And in the Statute 8 Ann. c. 3. J. 3. which is an act 
made to explain the 2 Ann. leaſes are diſtinguiſhed 


from incumbrances, and in /ed. 4, when the legiſ- 


lature would ſpeak of leaſes, they do ſo eo nomine. 


hut it is found that this inſtrument was regiſtered ; 
it had therefore that notoriety that ought to ſatisfy 


good ſenſe and conſcience; it could deceive no- 
body. In Howard's Popery Caſes 91, 171, it was 
held that in the caſe of a judgment, there was no 
neceſſity of enrolment : ſo in Barnewall v. Barne- 
wail, Another objection to this inſtrument was, that 
it expreſsly conveyed only *© Robert's part of the 
* laid lands ;” this alteration from the original 
leaſe became neceſſary, from the change of pro- 
perty from John and Mary to. Robert: his intention 


was clearly to grant to the defendant, as much as 
he had under the original leaſe, and the ſame rent 


was reſerved. | 
55 5 1 1 2 Now, 


Jones 


Leſſee of 


Lord 


againſt 
INMAN 


4.46 CASES DETERMINED IN THE 


1795 Now, conſider how this leaſe is affected by the 
— eldeſt ſon's conformity. The words of the clauſe 
Joss are: © from the time that the eldeſt fon of popiſh 
Lefiee of „ parents is a certificated conformiſt, ſuch parent 
TRrmmaeTorx © ſhall become tenant for life of all the real eſtate 
jo © whereof ſuch popiſh parent fhall be zhen ſeiſed 
* 1n fee tail, or fee ſimple, and the reverſion ſhall 

*< veſt in ſuch eldeſt ſon.” The word en, in this 

clauſe, might be material to fhew, of wha! eſtates 

the popiſh father was to be made tenant for life; 

but ſuppoſing that the conformity affects all eſtates 

to come, after it, to the popiſh father, it certainly 
cannot go farther back; it cannot affect eſtates 
which came to him before the conformity. It muſt 

take the eſtate as it is when it attaches ; then hoy 

was this eſtate then? it was an eſtate in rents and 
reverſion ; on that the conformity attached, it could 

not go further back. It was argued that the leſſor 

of the plaintiffs did not derive through Robert, but 
through Mathias. But it 1s clear, that the eſtate, of 

which the conformity of the eldeſt fon makes the 

father tenant for life, muſt firſt have veſted in the 

father; it muſt paſs from the father to the 

ſon, otherwiſe the ſtatute would be made to fay, 

that the father ſhould be tenant for life, in that 
wherein he had no eſtate at all; this being ſo, the 

caſe ſtands thus: On the death of Jh, the one 
moiety, of which he was ſeiſed in fee, and the re 

verſion in ſee of the other, gavelled among his five 

ſons. | Robert then was ſeiſed in one-fifth of one 

moiety in fee, and one-fifth of the reverſion in fee 

of the other moiety, when he made this leaſe; this 

much then, the eldeſt fon took, upon his confor— 

mity, ſubject to the leaſe. In 1767, Thomas, one 

of the brothers died. without iſſue, by which an- 

other fifth part gavelled among the four ſurviving 
brothers. Kebert, therefore, took a fourth part of 

this fifth, and the very inſtant it deſcended on him, 

it became charged with the leaſe; and though the 
conforming clauſe, may have had immediate ope- 

ration in veſting the fee in his eldeſt ſon, yo 
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muſt firſt have veſted in the father, and the 0 
ment it ſo veſted, it became charged with the leaſe, 


and the ſon took it ſo charged; the ſame argument 


will apply to the other fifth part which ſucceſſively 


veſted in Nobert, and ſo became charged with the Tzxrinutsron 


leaſe. And the ſame reaſoning holds with regard 
to the eſtate tail. ary was tenant in tail in poſ- 


ſelon of the other moiety of the premiſes; in 


1771, ſhe died, leaving three ſurviving ſons, among 
whom the eſtate tail gavelled ; unleſs it be argued, 
that the conformity of the eldeſt ſon changed his 
grandmother's eſtate tail into a life eſtate. Robert 
then took one-third of this moiety in tail, and the 
iaſtant he did, the fine, levied by him in 1747, 


whs let in; the other two parts alfo ſucceſſively 


veſted 1n him by the deaths of his brothers, and 
the fine operated on them in like manner; or, put- 
ting the fine out of the caſe, the deſcent of the 
eſtate tail on the perſons who had the reverſion in 
fee (as was the caſe on the death of Mary) let in 
the old reverſion in fee; in either caſe, the fee 
inſtantly paſſed through Robert to the leſſor of the 


plaintiff, and thereby became charged with the 


leaſe. 


This day the Court gave judgment, unanimouſ- 
ly, for the defendant. | 


Lord Cxonment, Chief Fuſtice (after ſtating the 
ſubſtance of the ſpecial verdict.) The general 
queſtion on the facts found, is, whether the leſſor 
of the plaintiff is entitled to recover any, and what 


part of the lands in theſe two undivided third 
parts mentioned in the deed of 284 Sept. 1758, or 


in other words, whether the defendant can main- 
tain his poſſeſſion of all, or any of the lands claim- 
ed by him, as leſſee under that indented deed, or 
8 | TAK 

This I ſhall put on three propoſitions, 1/7. Had 
Lord Robert a power, abſtracted from the popery 


laws, to make the leaſe of 1758? 2d. Is the deed 


of 1758, a leaſe at law, a legal demiſe? and 3d. 
d | | Though 


1795. 


Jonts 


Lefiee of 


Lord 


againſt 
INMAx. 


— , ‚ . ,, . —-—— 42 
3 TY 4 


CE I ͤ 


448 CASES DETERMINED IN THE 


1795. Though this deed be a legal demiſe, is it not de. 
feated by the conformity of Mathias, or of the 
L de leſſor of the plaintiff, or either, as intended to give 
Lord an intereſt againſt the popery laws, the 2d and 8th 
TriMLEsTON of Anne? | 
1 , As applicable to the firſt queſtion, whether Lord 
Robert had power to make the leaſe of 1758, and 
whether it can be queſtioned by his iſſue, I will 
ſtate ſome general propoſitions, not now to be queſ- 
tioned, on which my judgment of this part of the 
caſe will reſt. tle” | 
By the ſtatute of fines, 10 Car. 1 /e/s. 2.c 8. 
(which enacts the ſubſtance of the Engliſb ſtatutes, 
4 H. 7. and 32 H. 8.) © all fines with proclama- 
e tions according to the ſtatute, levied by perſons 
of full age of 21 years, having or claiming to have 
* any lands, &c. entailed, in poſſeſſion, reverſion, 
* remainder, or in uſe, ſhall be, immediately aſ- 
ce ter the ſame fine levied, engroſſed, and procla- 
** mation made, adjudged and taken a ſufficient 
e diſcharge for ever, againſt ſuch perſons, or their 
© heirs claiming the ſame lands by force of {ſuch 
* entail.” Under theſe ſtatutes, it has been deter- 
mined at VMeſiminſter-Hall, that if a tenant in tail in 
poſſeſſion levies a fine with proclamations, it will be 
an effectual bar to all his iſſue, for they are privy 
to him both in blood and eſtate, and can only make 
title to the eſtate tail through him: to this point, 
I will mention Dyer 35 1. b. Beaumont's Caſe, 9 Ci. 
13d. I Int. 372. a. Theſe caſes are cited to ſhew 
- Who are privies. : | 
The next general principle I ſhall lay down 1s, 
that it is not neceſſary that a tenant in tail ſhould be 
in the actual poſſeſſion of the eſtate tail, in order 
to be capable of barring his iſſue by fine, for the 
ſtatute 4 H. 7. has expreſsly excluded parties and 
privies to a fine from averring quod partes finis nibil 
\ habuerunt; and the ſtatute 32. H. 8. makes a fine a 
ſufficient bar againſt ſuch a perſon and his heirs: a 
fine therefore levied by a perſon having a right in 
an eſtate tail, will be a good bar to his iſſue, though 
+ 1/ppone che EY e ee # 


KING'S COURTS DUBLIN. | 449 


at the time of the fine levied, he had never en- 1795 
tered, or though he had it only in remainder ; this w——- 
was the caſe of Ld. Zouch v. Bampfield, 3 Co. 88. — 
4. b. | | 1 YE: 
Next, I ſay that a fine levied by tenant in tail in 1 | 
remainder after an eſtate for life, or an eſtate tail, u 
will be a good bar to the iſſue of the perſon levying 
the fine, though the fine be levied before the re- 
- mainder veſts; this was the caſe in 3 Co. 84, and 
Hunt v. king, Cro. Eliz. 610; the fine 1s held to be. 
a.good bar againſt the iſſue in tail, though none of 
the parties to the fine had any eſtate of freehold in 
— remainder, or reverſion, in the land 
whereof it was levied : and fo held in the caſe of 
Wale v. Lower, Pollex. 61. Cem. Dig. title, Eftoppel. 
Id. Zouch v. Bampfield. —In Archer's caſe, 1 Co. 66, 
and Hob. 333, all the judges reſolved, that the fine 
was a good bar to the iſſue in tail, though the per- 
ſon levying it had only a poſſibility, his mother, 
the perſon ſeized/ in tail, being alive when the fine 
was levied ; this I ſhould hold to be in point as to 
this part of the caſe—10 Co. 50. a.: Cro. Eliz. 122: 
2 Leon. 35, that a fine levied by a perſon having no 
eſtate when he levies the fine, but a bare poſſibility 
of an eſtate tail, is a bar to the iſſue in tail. In 
the caſe of Broadſtoc v. Scovell, Cro. Car. 434, 
which was cited for the leflor of the plaintiff, this 
doctrine is eſtabliſhed, but in that caſe the perſon 
701 5 did not derive through the man who levied 
the fine. | 
On theſe principles, eſtabliſhed by theſe caſes 
upon the conſtruction of fines, and their operation 
under the ſtatutes, if there were no more in the 
preſent queſtion, I ſhould ſcarcely think the 
plaintiff's caſe would bear argument: I think him 
barred and eſtopped by the fine levied by Lord 
Robert in 1747, as being his iſſue, and claiming 
through him as his heir at law, or as heir at law to 
Mathias, who was his heir at law; as being privy 
in blood, and eſtate, to the perſon levying the 


fine. 
As 
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1795 As to the ſecond part of the caſe: it is ſaid, that 
= [ the deed of 1758, under which the defendant 
* claims, is not a leaſe, but merely, at the moſt, an 
Lord equitable article, and defective in the terms of 
Tü INUHESs rod grant, or demiſe; and that Lord Robert, by the 
I , words his part,” intended at moſt, to demiſe, 
but one-third of three undivided thirds: to read 
the inſtrument will very clearly remove theſe ob- 
jections; it is found to be an indented deed, ſealed, 
and delivered by the parties, accepted, and the poſ- 
ſeſſion entered on by the tenant j it is ſubſtantially clear 
and certain, as to the lands, as to the term, its com- 
mencement and duration, as to the habendum and 
reddendum; it refers to, and adopts all the cove- 
nants of the leaſe of 1745; it is an agreement that 
the leſſee ſhall enjoy, poſſeſs, and occupy ; it does 
not import to be an article, or merely executory; 
nothing further is covenanted to be done as to 
making future leaſes: to this I ſhall cite Hob. 34, 
3 Bac. Abr. 419,Cro. Eliz. 486, 3 Bulſt. 204, 2 Salk, 
223, 2 Durnf & E. 739, Doe v. Clare; theſe caſes, 
particularly the laſt, (though the inſtrument there 
was held to be a mere agreement, ) ſnew that this 
is a leaſe, and many caſes have gone further, and 

ſaid that a licenſe to occupy has been held a leaſe. 
Now as to the quantity of the lands intended to 
be let by that deed :—nothing can be clearer ; the 
ſituation and circumſtances of Lord Robert diſeloſe 
it ; ſo does every word of the argument.—By 
the deed of 1703, a new arrangement of the fa- 
mily property took place, at leaſt in the idea of 
the parties: Mary was to be provided for out of 
the huſband's eſtate; ſhe was to have 400 /. 
per annum; the lands of Roebuck, &'c. are ſet— 
ſettled on her, and theſe are found to have pro- 

duced 800 J. per ann. Lord Robert claimed an 
eſtate tail in two-thirds of the Preſton eſtate; upon 
his father, Lord John's death, he levied a fine of 
theſe two-thirds ; the other third had gone to the 
family of the third ſiſter and her huſband : Lord 
Robert, by the deed of 1758 referves the whole 
rent reſerved by the deed of 1745 ; he takes 4 
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fine of 5001. from the tenant, twenty-eight years 1795. 
before the firſt term expired; which, with intereſt, w—y—= 
is given for an additional term of thirty-three years, 28 | 
2 


with reference to the rent, and to all the cove- 


nants of 1745, by which two-thirds of the lands TzmLesron 


were let; and Mary's not joining, is in his idea, 
and in her's too perhaps, an affirmance of the fine 


levied by Lord Nobert: I think it would be unjuſt 


and abſurd to apply the words of his part of the 
' agreement to one-third of the lands only, when he 
_ exerciſed dominion over two thirds, of which he 
levied a fine and ſuffered a recovery in 174”, and 
when he received rent for two thirds and a fine of 500. 

1 now come to the third and laſt queſtion, the 
operation of the popery laws in this kingdom, as 
tending to defeat this leaſe; and this is the prin- 
cipal point to which the attention of the Court and 


the induſtry, ingenuity and exertion of the bar 


have been directed. 

It muſt be admitted, on the authority of Symorids 
v. Cudmore, Carth. 257, 4 Mod. 1 Salk. 338. S. C. 
that if the ſtatutes 2d and 87 Ann, had not exiſted, 


and that the iſſue in tail is eſtopped by the fine, the 


neceſſary operation of the fine in 1747, was to 
let in the leaſe, and to bind Lord Robert's eſtate as 
ſoon as he had an eſtate to ſatisfy the leaſe; but 
four general objections have been made ariſing 
from theſe ſtatutes 2 Ann. c. 6. and 8 Ann. c. 3. 
Fir?, that the fine is void on two grounds; that 


Lord Robert, as a papiſt, was incapable of levying a a 


fine, and as tending to acquire an eſtate forbidden 
by the ſtatute. Secondly, 'That the conformity of 


the eldeſt ſon prevents, or defeats the operation of 


the fine. Thirdly, That by the gavelling clauſe, 
the fine was prevented from affecting the eſtate for 
the purpoſe of ſerving this leaſe : and, ſourthly, 
That the leaſe is an incumbrance, which 1s de- 
ſeated by the conformity, and alſo void for want 
of enrolment.—As to the firſt —It never was 
contended before, that a-papiſt tenant in tail could 
not levy a fine of his eſtate ; to conſtrue a fine 
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as giving an eſtate contrary to the popery laws, to 
the perſon who levies it, would not only introduce 
all the miſchiefs of the ſtatute de dons, aud contra- 
dict the ſtatute of fines, but would alſo moſt ma- 


TxmLEsToN terially defeat the operation of the popery laws 


againſt 


Id MAN. 


themſelves; on the contrary, the firſt great object 
of the ſtatute of fines and of the popery laws 
concurs in this inſtance; the object in both was, 
the diſperſion of real property; by the firſt, uni- 
verſally; by the ſecond, viz, the popery laws, by 
transferring popiſh eſtates to proteſtants and by 
crumbling popiſh eſtates. In Ratcliffe's cale, I 
Str. 267, it was made a queſtion, whether a papiſt 
could ſuffer a recovery, which was confidercd as 
giving a new eſtate: Martin v. Strachan, 2 Str. 1179: 
and that was much ſtronger than the caſe of a fine, 


which operates by extinguiſhmeut ; it was there 


held, that he might, though the judges were di- 
vided, becauſe he was held by ſome, a purchaſer by 
the recovery; but it was held, that papiſts buying 
eſtates, and not the new modelling of popiſh 
eſtates, was what was forbidden ;—and 1t 1s mate- 
rial to ſee the expreſhon of the 2 Ann, ſ. 6, where 


buy and purchaſe are uſed as ſynonynious terms 


hence it appears, that the caſe of a recovery, which 
is ſtronger than that of a fine (the caſe before us) 
is not prohibited by the popery laws. A fine, as 


a common aſſurance of the land, is one of the beſt 
titles to proteſtants, and if a papiſt could not have 
levied a fine, it would have operated as a power- 


ful obſtruction in paſſing popiſh eſtates to proteſ- 
tant hands. But the ſtatutes are not ſilent on this 
head, for by the 8 Ann, c. 3. J. 6, fines levied by 
papiſts are recited and admitted, and certain fines | 
which had been levied in the interval, between the 


2d and $th Ann are made void, as having been exe- 


cuted fraudulently, to prevent the eſtates coming 
into proteſtant hands; this admits the legal opera- 
tion of fines; the legiſlature did not meddle with 
future fines, or ſay that privies were not to be bar- 
red by a fine levied by a papiſt; and therefore, and 
as the popery laws could not be carried into _ 

| 0 
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ſo well by any other means as by the ſecurity of 1795 
that common aſſurance, it would be abſurd to pre 
vent or defeat that common aſſurance. - Jones 
Secondly, it was contended that the conforming Tord 
clauſe prevents the operation of the fine; I have Tzxim..esron 
already ſaid, that the legal power and effects of a , =? 
fine were recognized by the 8h Ann, but to this I 
ſay further, that the conformity of the eldeſt ſon 
does not diminiſh the operation of the father's fine. 
The words of the conformity clauſe, 2 Ann, . 6. .. 3. 
are. from the time that the eldeſt ſon of popiſh parents 
isa certificated conformiſt, that then ſuch popiſh pa- 
rent ſhall become tenant for life, of all the real eſtate 
whereof ſuch popiſh parent ſhall be Zhen ſeized in 
fee tail, or fee ſunple, and the reverſion in fee ſhall 
veſt in ſuch eldeſt ſon, ſubject nevertheleſs to all 
debts and real incumbrances charging ſuch eſtate at 
thetime of the enrolment of the certificate of confor- 
mity, and diſcharged of all voluntary ſettlements made 
by ſuch parent, and alſo of all ſales and incumbrances 
made by him after ſuch enrolment of the certif- 
cates ;” now, without laying more ſtreſs on the 
word then, than it deſerves (as it muſt have ſome 
effective meaning as to the time of the ſeizin) I 
would here obſerve, that there 1s not a word of a 
leaſe in this clauſe : I ſhall ſay no more of the 
meaning of the word /eaſe here, but reſerve my 
obſervations upon it for the fourth objection, which 
refers to it eo nomine. . 
But it is ſaid that the conformiſt is a purchaſer of 
a new ſpecies of eſtate under a parliamentary ſet- 
tlement, which takes him out of the predicament 
of party or privy, or the influence of any eſtoppel 
as againſt his father's fine :—this bold and new 
aſſertion is directly contradicted by the clauſe of 
conformity itſelf, and the manifeſt reaſoning upon 
it: by the words of the clauſe, whatever he got by 
his conformity, muſt be a reverſion of the eſtate, of 
which his popiſh father is ſeized in fee tail, or fee 
imple ; then he cannot take any thing except what 
was in the father; the father muſt have in E en 
fore 
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TamLEsrox by this clauſe, ſuppoſe the father tenant in tail or 


againf 
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the ſon all the father had, but an eſtate for life 
then the plain queſtion is, what eſtate had the fa- 


temptation) can no more prevent the legal opera- 
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fore the ſon can take out of him; he cannot he 
made tenant for life, before there was ſome greater 
eſtate in him to be tenant for life of—thele are ab. 
ſolute truiſms— the debts and incumbrances ratified 


in fee: the father could not loſe powers incident to 
a tenancy in tail or in fee, before the ſon by con- 
formity took them from him; he is ſuppoſed by the 
clauſe to be capable of levying a fiae, and incum- 
bering the inheritance, aud it even goes further, 
and ſuppoſes him to have done fo, for the confor- 
mity gives to the ſon the reverſion in fee; not a re- 
mainder in fee, whith under a ſettlement, the fon 
may have had. The act does not ſay that the father 
ſhall not levy a fine or ſuffer a recovery; it gives 


ther, in this caſe, before the ſon's conformity? the 
anſwer 1s as plain—he had an eſtate bound by a 
leaſe, the reverſion of which eſtate, fo bound, 
came by conformity to the conformiſt. 
Hut it is faid, that the fon claims as conſormiſt, 
not as iſſue in tail; the anſwer is — erp plain to 
this by this very act he muſt be iſſue in tail, or 
heir apparent, for as ſuch alone, he can claim by 
conformity, none but the eldeſt fon being capable 
of claiming by conformity; none but a privy in 
blood, or eſtate, can make the papiſt tenaut for 
life; ſo that the very cafe he makes, as conformiſt. 
brings the operation of the fine on him, as privy 
in blood and eſtate. 7 

Let me now reaſon a little upon the effect of a 
contrary conſtruction; if being a papiſt was to 
prevent a fine being levied, and that becauſe, being 
papiſt, he was made tenant for life, it would be v7 
neceſſary for the ſon to conform; ſo that inſtead 
of this being an act of parliament to encourage 
proteſtants and againſt popery, this would be 
a law to encourage popery; therefore, the an- 
nexing certain advantages as encouragements to 
conformity (and the reverſion in fee was a vali 


tion 
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tion of a fine to bar and eſtop the iſſue in tail, 1995 
than it can prevent the ſon's being iſſue in tail 
by nature, or heir apparent by the law. Evo 
Again; ſee what effect it would have againſt the Led 
avowed purpoſe of the popery laws, that is, the TeimLesron 
dimpation of poptſh eſtates, and converſion to 122, 
proteſtantiſm :—if conformity were to make void 
the operation of a fine previouſly levied, or ſet 
aide intermediate acts of the perſon who levies 
the fine, no proteſtant would purchaſe or become 
tenant of popiſh eſtates; for every man would 
ſay, © how can I tell when the eldeſt ſon will con- 
form, and defeat my folemn contract with his 
father?“ it would lead to a ſuſpenſion of all ſales 
by papiſts, unleſs their ſons would give ' ſecurity 
againſt their future conformity; it would lead to 
infinite frauds by the father and ſon, and. to great 
impoſition on the public, for after the father had 
received the purchaſe money, the ſon might con- 
form and get all back again. But ſuppoſe the fa- 
ther inſtead of making a leaſe for a fine of 500/. 
and a rent, had /6/d the whole to a proteſtant; would 
a ſubſequent conformity over-reach and make that 
void ? certainly not; the eſtate would have been 
fold ſubject to the leale—how is the leaſe then 
worſe, when Robert received the rent, than it would 
be in the hands of a proteſtant who had purchaſed 
the whole? I therefore think, that neither the fine, 
nor its conſequences in binding the eſtate with a 
leaſe. can be affected or impaired by the confor- 
mity of the eldeſt ſon. = 
The third objection ariſes on the gavelling clauſe, 
on which I think it neceſſary to ſay very be in⸗ 
deed. What was the ſtate of the family in 1747, 
when the fine of the two thirds was levied by Lord 
Robert? his mother, Mary, was, from Michaelmas 
1747, until her death in 1771, viz. 24 years, in the 
receipt of a double equivalent for her ſhare of theſe 
lands; ſhe got a nominal 400 J. per ann. which 
turned out 800 J. per ann. Lord Robert was for 32 
years, from 1747 to 1779, the time of his death, in 
ts the 


CASES. DETERMINED IN THE 


the ſole receipt of the rents of the premiſes in the 


Lord 


declaration; at the time of his father's death in 
the year 1747, he had four younger brothers, all 
papiſts; the firſt of the younger brothers who died, 


TaziInLxsros lived till 1 707; the others died between that and 


againſt 
INMAX. 


1778; Lord Robert outlived them all, and his mo- 
ther alſo; and died in 1779: here then was a ole 
poſſeſſion of twenty years againſt the ſhorteſt liver 
of the brothers, of thirty-one againſt the longeſt 
liver, and of twenty-four againit the mother; whe- 
ther this was a permiſſive receipt of rents by the 


mother, ſhe acquieſcing, as a ſatisfaction, in a double 


equivalent of the two-thirds, whether it was a vo- 
luntary dereliction, with or without conſideration, 
on the part of the brothers, or whether it was an 
adverſary poſſeſſion, and that the ſtatute of limita- 
tions run againſt them all in favour of Robert, I 
ſhall not here determine; but refer to the caſe of 
Copinger v. Cropinger, and Davenport v. Tyrrell, 


1 Bl. 6175. The whole family ated as if Lord 


Robert had the whole eſtate; and this helps to 


ſhew what he intended to demiſe. It was ſaid, 
that Lord Robert could not levy a fine of more than 
one-tenth, and that the leaſe could not bind more; 
to which I anſwer, that as iſſue in tail to Lord Ko- 
bert, or as heir at law to Mathias, who was iſſue in 
tail, the leſſor of the plaintiff is barred by the fine, 
and as a conformiſt, can have oaly a reverſion of 


ſuch eſtate as his father was ſeized of 1n tail or in 


fee; ſo that before he, as conformiſt, can touch 


it, it muſt come through the father, and coming 
through him, it comes bound by the leaſe. As to 


the words of reſtriction, © then ſeized,” viz. at the 


time of the conformity, or whether a new certifi- 
cate of conformity may or may not be neceſſary, 


ſubſequent to the acceſſion of every new gavelling 


ſhare, the caſe does not call for an opinion on theſe 
points; and as a precedent, it would be uſeleſs, 
the gavelling clauſe and conformity clauſe being 


both repealed. I therefore think that this leaſe 
cannot 
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cannot be affected by any conſequence ariſing from 1795. 
the gavelling clauſe. | - | 
I now come to the lat objection made under the Jones 

pery laws, viz. that which more immediately ap- 1 
plies to the leaſe itſelf, its nature and effect: it is TrmuLesTON 
ſaid, it is an incumbrance, not enrolled, and there- fe, 
fore void. Firſt then, what is a leaſe? it is de- 

. fined to be © a conveyance of lands or tenements, 
uſually in conſideration of rent or other annual re- 
compenſe, for life, years, or at will,” —and in a 
caſe not cited at the bar, 14 Vin. Abr. 352, title 
Incumbrance, and which refers to a caſe in Skinn. 

150—a caſe which I conceive to be in point—in 
both books, Lord HoLT's opinion is ſtated, that a 
proviſo, that leſſee for years ſhall not charge, or 
incumber the land, ſhall not reſtrain him from 
making a leaſe of it. But it is ſaid, that by 24 Ann, 
a leaſe is an incumbrance, and as ſuch ſhould have 
been enrolled in the Court of Exchequer, or other- 

wiſe it is void. The 14% ſection of that ſtatute 
contains the enrolling clauſe, which directs that“ all 
debts and other real incumbrances to be contracted 
and made after Feb. 1, 1703, that ſhall or may 
charge or incumber any real eſtate of a papiſt, ſhall 
be enrolled in the Exchequer, in fix months next af- 
ter making, or otherwiſe ſhall be void”—here the 
word /eaſe is not mentioned; and from coupling 
debts with incumbrances, it ſeems probable, that the 
legiſlature did not intend to include /ea/es, a word 
which is in as familiar uſe as either of them; and 
indeed, ſtrictly and correctly ſpeaking, a leaſe is a 
grant of part of an eſtate, not an incumbrance, 
much leſs a debt: and when fines are taken, it is a 
ſale of ſo much as the fine is worth—it therefore 
required much ingenuity to confound the words 
leaſe and incumbrance. But if any doubts remained, 
the ſtatute 81h Ann, c. 3. would explain them; this 
act profeſſes to explain and amend the former, and 
does ſo by mayy new clauſes ; by /eet. 3. the popiſh 
parent ſhall diſcover to the conformiſt ſeeking for a 
maintenance, the full value of all his real —_—_— 
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1795. ſonal eſtates, clear over and above all real incum- 
brances, and bond fide debts - but not a word of 
Jones leaſes :—hut in the next ſection, a new grievance is 
Lord complained of for the firſt time, viz. that popiſh pa- 
Tnimres rox rents frequently ſet up fraudulent ſettlements and 
. ih incumbrances, and make fraudulent leaſes at low 
rents, to make their eſtates appear of little value 
fa, this is a new article, added to incumbrances, 
and diſtinguiſhed from them the 27 ſection of 
the ſame act is ſtill ſtronger; it complains, that 
papiſts had taken leaſes againſt the intent of the 
2d Aun, (which forbid them from taking any new 
intereſt but as there deſcribed ;) this ſection makes 
void all collateral and other ſecurities by mortgage, 
judgment or ſtatute, to cover and ſecure their 
leaſes; I mention this for two purpoſes; /. to 
ſhew, that where the legiſlature means to deſeribe 
or include /eaſes, it mentions them eo nomine, and 
again, that the incumbrance by which a leaſe is ſe- 
cured, and the leaſe ſecured by it, cannot poſſi- 
bly mean the ſame thing :—laſtly, this act, /, 
38. diſtinguiſhes /eaſes from incumbrances, ex- 
preſsly ; enabling Henry Lutterel to diſpoſe of, 
ſettle or deviſe, aſſure, convey, leaſe, charge or 
incumber his lands: from all theſe paſſages, ex- 
tending and amending the ſtatute 2d Ann, I infer, 

I think, by neceſlary conſequence, that /eaſes were 
not included, or intended to be comprehended un- 
der the words debts and incumbrances, which re- 

quired enrolment to make them valid. | 

In Howard's collection of Popery Caſes, it is ſaid, 
that judgments had been held not void, though not 
enrolled in the Court of Exchequer, if recorded in 
: the rolls of any of the law courts ;—though certainly 
| they are incumbrances under this act of parlia- 
ment; that goes a great deal farther than the pre- 
ſent caſe, as it is an authority to ſhew that this leaſe, 
though it were an incumbrance, would not be void, 
it being found to have been regiſtered in the regil- 
try office; eſpecially when it is conſidered, that in 
the 6th Ann, two years before leaſes are mentioned 
by the 8 æAnn, a regiſtry was erected by act of par- 


liament, 


*t 


* 
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lament, as the proper depoſitary for the regiſtering 1795. 
leaſes, and making them notice to all perſons. 

For ſeventy years that the four Courts were full ; Jonns 
of the moſt adverſe ſuits on the popery laws, no Lord 
caſe to evict a papiſt's leaſe, has been cited, but TH 
one, viz. Barnewall v. Barnewall, ſo late as 1781 or INMAN. 
1782 ; and though I argued that caſe on behalf of 
the preſent Lord Trimleſton, I can find no analogy 

between them, that can govern this; on the con- 
trary, there is one difference which I think eſſen- 
tial; this is a leaſe made five years before the firſt 
conformity, and not found to have been made in 
apprehenſion of, or view to it; the leaſe, in the caſe 
of Barnewa!'l v. Barnewall, was made after the con- 
formity, and might materially have injured the 
veſted right of the conformiſt. The preſent 1s a 
leaſe to prolong for thirty-three years a former leaſe 
for the ſame lands ; it is found to be made to a 
proteſtant for the benefit of a proteſtant ; a ſub- 
ſtantial rent is reſerved, and a ſum of 500). is found 
tohave been paid to the perſon who made the leaſe; 
—no fraud is pretended, 1 it appears a fair bond ys 
' tranſaction. 

I am therefore of opinion, that the defeadant 
ought to have judgment for the whole of the pre- 
miles contained in the declaration. | 


Bovyp, Juſtice. J expreſs my entire concurrence 
In every thing my Lord has ſaid, to which, though 
| have given the queſtion a good deal of confidera- 
tion, I find it impoſſible to add any thing. 


Downes, Fuſlice, and CHAMBERLAIN, Juſtice, 
were of the {ame op1nion. 


Joogmen for the dead 


ST The 
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Monday, February 2d, 1795. 


The KING againſt Earl MouxnTNORR1s, Thomas 
| Re1D, and others. 
1795 | 


— 


N qe i \ Writ of habeas corpus had been directed to 
reg e the defendants to bring up the body of £4. 
is detained in ward Ryan. In conſequence thereof, the Earl ap- 
— 2 — peared in Court (on Saturday the 31/t January) and 
oath with be- handed the writ to the Lord CHiEr Jusrick, who 
3 . immediately gave it to the Clerk of the Crown, 
Regiment,” is and defired the return to be read; it was as fol. 
e ee lows : © The within named Edward Ryan is not in 
a writ of bb. my cuſtody, being in the cuſtody of the Pre 
corp, can- © woſt Martial, being a deſerter from the Royal 
ed after it is Leinſter Regiment—Mountnorris.” 
filed. . ; | | 
DowNts, Juſlice. This return is bad upon the 
face of it; it does not ſtate, that the perſon was not 
in his cuſtody at the time of the delivery of the 


writ, or at any time ſince. 


The Earl ſaid he could inſert that fact, and be- 
ing permitted to do ſo, he retized, and in the 
courſe of the day brought in the writ with the fol 
lou ing return: ; 

* I humbly certify to our I ord the King, that 
the within named Edward Ryan, was not, at thc 
time of the delivery of the within writ, or at 
any time fince, nor is he now in my cuſtody; 
therefore, I cannot have his body before the 
Lord the King, as by the within writ I am com- 
manded :—So anſwers—Mountnorris.” 


cc 
cc 


cc 


Cur, 


A8 


10t 
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(uria. Let that return be filed. | 
No return was made by the two other defendants, 
who were keepers of the Prevoſt Martial; but Ma- 


h, of counſel for them, ſtated, that he had an 


afidavit ſworn by one of them, ſetting forth the 
reaſons why the man could not be produced. 


Lord CLONMELL, Chief Juſtice, It is impoſſible 


| to read that affidavit here; if the facts contained 


in it be true, why not ſtate them to the Court, in a 
return to the writ? The defendants cannot be 
heard until they make a return to the writ. 


The Court then aſked where the man was ; to 
which it was anſwered, that he was ſent to his regi- 


ment in England, to be tried for deſertion. But 


the agent for Ryan aſſerted, that his client was 
confined in the Prevoſt Martial, in Dublin Bar— 
racks, The Court obſerved, that Lord Mountnorris 
had fo ſtated, in his farſt return, and therefore, ſuſ- 
pecting that ſomething improper was defigned by 
the delay, and as no return could now be filed till 
Monday, an order was made that Ryan's agent 
ſhould have acceſs to him in the Prevo/# Martial, 
and the Court faid they would attach the keepers, 
if they did not make return on Monday. 
' Accordingly, on this day, Edward Ryan was 
brought up, and the following return was made 
upon the writ, and filed : | | 
* I do hereby certify, that I had the body of 
* the within named Edward Ryan, at the time of 
the delivery of the within writ, charged on the 


* oath of Mathew Smith, with having deſerted 


* from the Royal Leinſter Regiment of foot, com- 
* manded by the Right Honourable Earl Mount- 
* morris, and I now have the ſaid Edward Ryan 
* preſent here in Court, as by the within writ 
* commanded.—T bomas Reid.“ 

Hon. S. Butler, B. B. Harvey, and Emmet con- 
tended, that Edward Ryan ought to be diſcharged. 


If, There ought to be a warrant in writing, by an 
K k 2 authority 
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NORRIS, 

and others. 


CASES DETERMINED IN THE 


authority having power to grant ſuch a warrant; 
here there is none ſuch ; no ground ſhewn why he 


vas committed or detained; if the warrant 1s not 


in writing, the gaoler has it in his power to ſtate 
the circumſtances of the caſe at his pleaſure, to 
the Court above; there are caſes innumerable, to 
prove that a magiſtrate muſt ſhew grounds of his 
judgment in committing a man. 2ly, This man 
does not appear to have been committed by a ma- 
giſtrate, as he ought to have been: as to this, the 


mutiny act (a) is very particular; by /e&. 46, 


* whereas, ſoldiers who have been enliſted, are 


apt to deſert; it ſhall be lawful for the conſtable 


of the town or place where any perſon ſuſpected 
Jof having deſerted ſhall be found, to appre- 
„hend and bring him before a juſtice of the 
peace, and if it.ſhall appear that ſuch perſon is 
a foldier, and ought to be with the company, to 


which he belongs, ſuch 1uftice of the peace ſhall 


commit him to the county gaol, or to the Houle 
„ of Correction, or other public priſon, or to the 
*« Prevoſt Martial, if he be ed within 
the city or liberties of Dublin.“ 

The Solicitor General, Sir F. Food, and Mabafj, 
on the other fide, argued, I/, That the return was 
ſufficient; 2dly, That if it were not, the Cour 
would ſuffer it to be amended. | 

This return is made by an olficer known to the 
law, whoſe office it is to detain ſuch perſons; and 
the document which 1s omitted in the return, 1s 
one which the officer is entitled to keep in his own 
cuſtody, as his muniment ; there are caſes under 
the articles of war, where a ſoldier may be put iu 
confinement, by his commanding. officer. Enough 
appears on the face of the return, to ſhew the 
Court that a crime has been committed, a capital 
crime, for which a juriſdiction is appointed by lau, 
different from any common law juriſdictions. 


But 


(a) Stat. 34. Geo. 3. c. 19. 
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But if the return is inſufficient, the Court will 
ſuffer it to be amended, by annexing the warrant, 
which is in Court, and ready to be produced; the 
warrant 1s, In truth, not new matter; it is part of 
the return, and referred to by the return. 


The counſel for the priſoner, Edward Ryan, op- 


poſed the amendment: no ſuch permiſſion was ever 


given after the return was filed, and it would be a 
very dangerous precedent. In 3 Bac. Abr. 14. 
title, Habeas Corpus, © it ſeems, that before a return 


js filed, any defect in form, or any want of an 


„ averment of matter of fact may be amended ; 
but this muſt be at the peril of the officer, in the 
* fame manner, as if the return were originally 


„what it is after amendment.” *© But after the 


* return is filed, it becomes a record of the Court 
* and cannot be amended.” -, _ 


Boyp, Juſtice (a). It is the duty of the Court 
to decide now, whether this return be good or bad. 
Upon the authority that has been cited, I think we 
cannot admit an amendinent after the writ and re- 
turn have been filed. Then the queſtion is, whe- 
the return be ſufficient. In my opinion, it is not 
ſufficient ; it is ſaid, in the return, than an affida- 
vit was made, but it does not appear whether that 
athdavit was made before a perfon, competent to 
take it, or to order the man to be detained. He 
muſt therefore be diſcharged. 


Downes, ti e. J am of the ſame opinion, 
both to reſuſe the amendment, and that the return, 
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as it now ſtands, is inſufficient to detain the pri- 


ſoner. As to the amendment: if the party had 
ſuſheient ground to ſhew a good cauſe of detention, 
it muſt have been obvious to him at the firſt mo- 
ment; when the ſubject was firſt mentioned, time 


was 


(a) Lord Crox NH, Chief Juſtice, bad left court before this 


cauſe came on this day. 
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1795. was granted to the defendants, upon the conſent of 
—— the counſel for the prifoner, and an undertaking , 
The kid by the other fide, that the man ſhould be forth- 
i coming: an amendment is now ſought for; but an 
Movwxr- authority is cited, in which it is expreſsly ſaid, that 
ard ow,” no amendment can be made, after the return has 
| beeu filed; and if this was an application to the 
diſcretion of the Court, I ſhould think that the cir- 
cumftances are ſu fficient to ſhew us, that an amend- 

ment ought not to be allowed. Then the queſtion 

ſtands upon the retura, as 1t appears before us, 

and I think it manifeſtly defective. In caſe a com- 
mitment is made in Court to a proper officer there, 
preſent, there is no warrant neceſſary; and there, 

he muſt, on a writ of habeas corpus, return the truth 

of the whole matter, under peril of an action: but 

if there be a committal to one who 1s not an officer, 

there muſt be a warrant in writing, and that muſt be 
returned: ſo is the caſe in 1 Salk. 349; and it is de- 

ciſive to ſhew that in all caſes, where a man keeps 

another in cuſtody, he muſt lay the whole caſe be- 

fore the Court, for them to judge of his authority: 

If it were otherwiſe, it would be in the power of the 

party to alter the caſe of his priſoner, and to make it 

better or worſe than it really is. In ſaying this, Ido not 
diſpute the power of officers in the army, given 

them by the mutiny act, and the articles of war, 

to commit under the circumſtances there mention— 

ed; but I fav. that the officer, who receives any 

perſon upon ſuch command, is bound to ſtate in 

his return, under what command he received him; 

then the officer may be juſtified, and the return 

will be good. Neither do we undertake to decide, 
whether this man be illegally enliſted, or whether 

he be a ſoldier; if the circumſtances returned, 
ſhewed that he was legally in cuſtody, and legally 
charged, we ſhould leave him to the proper juril- 
diction : but here is no ſuch return: all that the 

return ſays here, is, that he was charged on oath 

with being a deſerter; it does not appear, that this 

oath was in writing; that it was adminiſtered by a 

man 


KING'S COURTS, DUBLIN» 


man who had lawful authority, or that he was com- 
mitted by a man who had lawful authority. There 


* 
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is nothing to ſhew that he was in legal cuſtody upon The King 


a legal charge, and therefore, I think that the re- 
turn is defective and inſufficient to detain the pri- 
ſoner, and that he muſt be diſcharged. 


CHAMBERLAIN, Juſtice. In this caſe, the firſt 
queſtion is. ſhall we direct an amendment of the 
return after it has been filed? even if this were an 


application to our diſcretion, under the particular 


circumſtances attending this caſe, I ſhould be of 
opinion, that no amendment ſhould be allowed ; 
becauſe I cannot forget, that one of the perſons ap- 


plied againſt, -amended his return before it was 


filed, and that we, at the defire of the Preve/t 
Marial himſelf, enlarged the time for making his 
return, that he might make one by which he would 
abide. Under theſe circumſtances, it would be a 


dangerous thing to amend this return; it would 


make amendments endleſs; and it would make the 
Court act as counſel for the defendant, in pointing 


out the defects iu his return, and directing how 


amendments ſhould be made. But in truth, upon 
the authority cited, 1 think that we have no diſcre- 
tion in the caſe, and the only queſtion is, upon the 
legality of the return, whether Thomas Ryan be le- 
gally in cuſtody of the Prevoſt Ma tial ? If he is 
legally in cuſtody, he muſt be held either under 
the mutiny act, or under the articles of war. By 
the former, a juſtice of peace, may, upon his own 
knowledge, or upon information on oath, commit 
a perſon, as a deſerter, either to the next gaol, the 
Houſe of Correction, or Prevoſt Martial: then it 
ſhould appear upon the return, that this man was 
a deſerter, either by information upon oath, or by 
knowledge of the juſtice, and it ſhould appear by 
whom he was committed : but no ſuch thing does 
appear. Then this man can be legally in cuſtody 


only under the articles of war, which direct, that in 


certain 


' againſt 
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1795. certain caſes, an officer or ſoldier may be put un- 
der an arreſt by his commanding officer; therefore, 
The Kine to maintain the return under them, it ought to ap- 
N | pear, that he was committed by his commanding of- 
MounT- ficer. Nobody could commit this man, but a juſtice 
and he Of the peace, or an officer: the return is filent as to 
either: therefore, as far as it appears upon the re- 
turn, in favour of which we can preſume nothing, 
this man is in cuſtody without any legal cauſe, and 
therefore ought to be diſcharg d. 


Priſoner diſcharged. 


1 Common 
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Common Pleas. 


February 4th, 1795. 


CumMmiNs again/# SEEDS. 
1795. 


BLACKBURNE, ior the defendant, moved, that yg... —_ 


the bill of coſts might be referred to the officer, is ſet afide upon 
payment of 


with directions to tax certain charges for the ex- bots, the party 
pence of witneſſes, who attended the trial. The entitled to thoſe | 


coſts, 1s not to 


cauſe was tried at Carrickfergus, and a verdict was be imb 
found for the defendant—the verdict was after- large ſums paid 
wards ſet. aſide upon payment of ceſts: to aſcertain 3 _ 
thoſe coſts, the defendant has made an affidavit TL 
which ſtates, that James White of Cork, merchant, 
was a very material witneſs, as was alſo Mr. Hall, 
a broker, to each of whom, he paid 531. 145. 1d. 
Two witneſſes were brought from Dublin, who 
were paid 68/. 55. Eph. Hutchinſon, a fifth witneſs, 
was paid 28/7. 8s. 8d. and there was a ſum of 
money paid for a ſurvey of a quantity of cotton, 
which was the ſubject of the trial. The officer 
allowed fifteen guineas each for the witneſſes from 
Dublin, but he would not allow any ſum for Mr. 
White, becauſe he was not examined, the plaintiff 
naving admitted the facts, which the witneſs was 
| brought 


4.68 
1795. 


* CUmmINs 


againſt 
' SEEDS, 
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brought to prove: the other charges are all re- 
duced, ſo that the defendant will not benefit by 
the order of the Court, that he ſhould be paid his 
coſts; by which the Court muſt mean, that he 
ſhonld be reimburſed the expences actually incur- 
red. The defendant alſo ſtates in his affidavit, 
that the terms were the moſt reaſonable which he 
could make with the witneſſes. 

Scriven, for the plaintiff. The Court could not 
mean to give more than reaſonable coſts, and if a 
party make au extravagant bargain with witneſſes, 


the other party is not to pay the amount of it. The 
affidavit of the defendant is defective in not ſtating, 


that the witneſſes were /ubpanaed. If the witneſſes 
themſelves required to be paid, before they gave 
their teſtimony, the judge would not direct them 


to be paid, unleſs it appeared that they were ſerved 


with a ſubpæna. 
The ofhcer mentioned, that part of the expences 
charged, were for loſs of time, which never was 


allowed, except the witneſſes refided out of the 


juriſdiction of the Court. 


Curia. The defendant wants to has our 
officer try an action for loſs of time ſuffered by the 
witneſſes. He has reported to us, that the charges 
allowed by him are the uſual charges: it would be 
very dangerous to allow large ſums for witneſſes; 
ſuch a practice might give an opportunity for bribing 
them. 


Zotion refuſed. 


HALL 


—— — 


KING'S COURTS, DUBLIN. 85 469 


HALL againſt GRAHAM: 


| 1795 
1 H IS was an action for a malicious proſecution, — 0 
2 in: o ſupport an 
tried at Enniſtillen, Summer aſſizes, 1794, ation for a ma- 


before the Lord CHIET Baron. The declaration licious proſecu- 
tion, it muſt ap- 


ſtated, © that on the 6h of April, 1792, and long year that the 


before, the plaintiff was a merchant and dealer in proſecution was 
| malicious and 


tobacco, and had for ſaid time uſed and exerciſed vithout proba- 


the trade and buſineſs of a merchant and dealer 1n ble cauſe. 

g 2 > , In ſuch an 
tobacco without falſity, trick and deceit, and with- ion againſt a 
out making, or cauſing to be made, falſe declara- 2 
tions of his ſtock of tobacco, to the officers em- fut under tlie 


ployed to collect the revenue of the King, and exciſe laws, the | 


had acquired and gained by means thereof, ſundry — mg 7-j 


great profits in his buſineſs and trade: neverthe- ſub-commiſſion- 
leſs the defendant well knowing the premiſſes, n 5 
contriving aud malicicuſly intending, unjuſtly to Frobable cauſe. 
bring into trouble, oppreſs, and damnify, and to, ininsbi. 
hurt the plaintiff in his credit and reputation, and though malice 
to bring him into danger of the laws aud ſtatutes, bre in d. 
made and provided for regulating and extending proſecutor; 
the tobacco trade, and to ſubject the plaintiff to the e 
penalties and fines, thereby impoſed on dealers in gating fuch ex- 
tobacco, for making falſe declarations of their ſtock prefomalice, is 
8 not a ground to 
of tobacco, and to put the plaintiff to great coſts ſet ade a non- 
and charges, and to fubjeR him to the ſcandal and ſuit. 
diſgrace of being deemed and reputed to be a frau- 
dulent dealer in tobacco, falſely and maliciouſly, 
without any true and lawful, or probable cauſe, did 
cauſe to be exhibited, and filed, a certain inſorma- 
tion in the exciſe office at Bally/hannon, before the 
ſub-commiſſtoners of his Majeſty's revenue of ex- 
ciſe and new impoſt for the diſtrict of Kilybegs, 
againſt the plaintiff, by which information it was 
charged in the name of one Roger Celenan, that be- 
tween the 1/7 of March, 1792, and the day of ex- 
hibiting the information, (viz. 6% April there wwas 
| FE made 


f 
| 


> 
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1795. made, and he, the ſaid Roger Coleman, did receive a 
falſe declaration of ſtock of tobacco at the licenſed t bacco 
Harl manufuctory of the plaintiff, within the diſtrict afore. 
Gala ſaid, and that by reaſon thereof, and by force of 
the ſtatute, the plaintiff had forfeited the ſum of 
201. ſterling, which information the defendant did 
fraudulently and malicioufly, and without any juſt, and 
lawful, or probable cauſe, againſt the plaintiff, proſe- 
cute and cauſe to be profecuted, until the plaintiff 
afterwards on the 117% of May, 1793, at the King's 
Courts in Dublin, to wit, at Enniſtillen, before 
Maurice Copinger, William Preſton; and Richard 
Moore, Eſqrs; commiſſioners for appeals, duly 
conſtituted, ©'c. was , acquitted, by reaſon of 
which the plaintiff was injured. in his good 
name, and obliged to expend 1001. for his ac- 
quittal and for his diſcharge.” The defendant 
pleaded Not Guilty, 
The cauſe coming on to be tried, the learned 
judge was pleaſed to nonſuit the plaintiff, upon the 
| ſtatement of his counſel. An affidavit was now 
made by the plaintiff, to ſet aſide this nonſuit, in 
which athdavit he ſtated, that the defendant having 
exhibited a falſe and groundleſs information againſt 
the plaintiff, as a manufacturer of tobacco, for an 
alleged falſe declaration of his ſtock of tobacco, and 
he having appeared thereto, the information came 
on to be tried on the 31/7 October, before the ſub- 
commiſhoners, when the plaintiff proved, as well 
by the croſs-examination of the ſeveral witneſſes, 
produced and ſworn on the part of the Crown, as 
by ſeveral witneſſes, produced by plaintiff in ſup— 
port of his caſe, that the iE formation was not only 
falje and groundieſs, but malictoiſiy proſecuted 1 
the defendant; yet the commiſſioners who preſided, 
and ho acted alternately in the different capacities 
of judges, ſolicitors, proſecuting officers, and ſub- 
ON commiſſioners, thought fit to find for the infor- 
mation: that plaintiff appealed from the ſentence; 
and upon the appeal coming on to be tried, the ſo- 


licitor for the Crown came into Court, and with- 
| 2 | out 
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out argument, conſented to a reverſal of the ſen- 
tence. That the record in this cauſe having gone 
down to be tried, the plaintiff was fully prepared to 


prove the malicious intention of the defendant in proſe- 


cuting the information; but upon the leading counſel 
for the plaintiff ſtating, that the action was brought 
for a malicious proſecution of the information, and 
that there had been a conviction thereon by the 
ſub-commiſſioners, and that the ſentence of the 


ſub-commiſſioners had been reverſed by the Court 
of Appeals, a Court having competent juriſdiction 


to try the ſame, the learned judge was pleaſed to 
declare it as his opinion, that the conviction by 
the ſub-commiſſioners was, in itſelf, probable cauſe for 
_ exhibiting the information, and that an action 
founded upon the defendant's mz/icrouſly proſecut— 
ing the ſame, was not maintainable, and therefore 
he nonſuited the plaintiff, without hearing the evi- 


dence offered to be adduced on behalf of the 


plaintiff, and at the ſame-time declaring his doubts 
as to the law upon the ſubject, and expreſſing his 
wiſh, that the ſame might be folemnly argued upon 
an application to ſet aſide the non-:ſuit. 


Upon this affidavit, a conditional rule was ob- 


tained, to ſet aſide this non-ſuit. ES 
Beresford, for the defendant, ſhewed cauſe. Two 
things are neceſſary to ſupport actions of this na- 
ture: 1/7, That the proſecution was malicious; 2d) 
A want of probable cauſe; both of theſe muſt con- 
cur; for, though the proſecution be inſtituted mali- 
ciouſly and rancorouſly, yet if there be probable 
cauſe, it is a good defence to the action. That 
there was probable cauſe here, appears from this, 
that the plaintiff was convicted by a Court of com- 
petent juriſdiction; the ſub-commiſſioners pro- 
nounced judgment againſt him, and the injury 
complained of in the declaration, is not merely the 
continuance of the proſecution, but alſo, that 
very conviction before the ſub-commiſſioners. The 
commencement of the proſecution was juſtified by 
the ſentence, which the defendant was bound to 
. | ſupport 
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ſupport, by appearing to the appeal. After the 


—— ſolemn determination in Reynolds v. Kennedy, 1 Mils. 


HAL. 


; againſi 
GRAnAu. 


232, it might have been expected, that no ſuch 
action as this would be attempted. The only dif- 
ference between that caſe and the preſent, is, that 


there the conviction of the ſub-commiliioners ap- 


pears in expreſs terms upon the declaration: that 
enabled the defendant to take advantage of the ob- 
jection. Lee, Chief Juſtice, ſays, that though an 
action will lie againſt one for proceeding wrong- 
fully in an inferior Court, yet it 1s not favoured, 

and when brought, expreſs malice muſt be laid and 
proved, and it 1s not enough to ſay, he brought the 
action below, ex nialitid and fine cauſd. Though the 
judgment of the ſub- commiſſioners was reverſed, 

yet it cannot be inferred that there was malice. For 
aught that appears, the judgment was reverſed for 
a defect in point of form: a conviction can be 
had only upon the merits; an acquittal may be 
upon matter of form without enquiring into the 
merits; thereſore the acquittal here is no ground 
to preſume, that there was no probable cauſe. The 
circumſtance of the ſentence being for a perſonal 
penalty, makes for the defendant, and is ſtronger 
than the caſe of a condemnation of goods, becauſe 
there are many grounds upon which goods may be 


condemned, independent of the delinquency of 


the party. id. alſo Roberts v. Fortune, Hargr. 
Law Tr. 468. 

The Prime Sergeant, the Attorney General, the 
Solicitor General, R. Johnſon, Stokes and Radcliff on 
the ſame fide, ſtopped by the Courrt. 

Fox, Relfton, and Plunket for the plaintiff. The 
event of this caſe decides the queſtion, whether, 
where it 1s coufeſſed, that a ſubject has been injured 
and ſuſtained damage, he cannot have redreſs in 
the uſual way, by action in one of the ſuperior 
Courts ?—or whether the very injury, which the 
plaintiff complains of, ſhall become a bar againſt 
his recovering compenſation ? /f. Let this caſe 


be conſidered upon . principles, indepen- 
dent 
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dant of the caſe of Reynolds v. Kennedy.—2dly. If 1795. | 
that caſe were out of the way, the Court would 7 | 
entertain this action. 345%. That caſe by no means HALL | 
applies to this. With regard to the general prin. gum | 
ciples of the action, they have undergone conſi- | | 
derable changes, from the time the action is firſt 
mentioned 1a the books, to the preſent. It was firſt | 
held, that this action applied ſolely in caſes of 
criminal proſecution, and for felony alone, and the 
reaſon aſſigned for the action being reſtrained in 
that way, was, that the party being brought into a 
criminal Court, and no coſts being given againſt 
the Crown, that was a ſufhcient injury to ſuſtain 
the action. It afterwards came to be a queſtion, - 
whether in caſes of indictments for treſpaſs, actions 
of this kind could be maintained ? upon the ſame 
principle, that 'queſtion was extended to caſes of 
trouver, Water v. Treeman, Hob. 266. It“ was there 
made a doubt, whether the party bringing trover, 
having a right to come into a Court of Juſtice, and 
the ſuit being legal, could afterwards be ſued, for 
doing what he had a right to do, and more eſpeci- 
ally as coſts were given againſt him :—but it was 
determined, that for the vexation and trouble, inde- 
pendent of %s, the uſual ingredients of the charge, 
falſnood and malice, exiſting, the action might 
be maintained. The rule therefore, which is ſo 
often mentioned, that this action is not to be fa- 
voured, does not apply ſo generally, as has been i 
laid down ; it only means, that the party ſhall be — | 
held to ſtri& proof of the falſehood and malice of — 
the proſecution, and if a man be damnified by a | 
ſuit in a competent juriſdiction, upon ſhewing it 
was falſe and malicious, he can maintain an action 
for it. The queſtion then 1s, whether the preſent 
caſe can be brought within thoſe general princi- 
ples ?—The requilites to ſupport this action, name- 
ly, that the proceedings of the defendant were 
falſe and malicious, and without probable cauſe, 
muſt not only appear upon the declaration, but 
muſt be proved by evidence, to entitle the plain- 
| tilt 
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plains, having been before the ſub- commiſſioners, 


not merely prima facie, but concluſive. It is not 


concluded from ſhewing, that a ſentence was ob- 


would the mouth of the defendant be ſtopped ? 


CASES DETERMINED IN THE © 


tiff to retribution in damages. The objection i is, 
that the proceeding, of which the plaintiff com- 


a competent juriſdiction, who entertained the ſuit, 
and determined for the preſent defendant, that is 
concluſive evidence on the point of probable cauſe ; — 


controverted, that the ſentence of the ſub-com- 
miſſioners is ſome evidence of probable cauſe; as in 
the caſe of an indictment, the finding of the bill 
by the grand jury, is ſome evidence of probable 
cauſe; it has even been held, that ſuch finding is 
ſo far evidence of probable cauſe, as to put it upon 
the plaintiff to produce evidence of malice. The 
judgment of reverſal by the commiſſioners of ap- 
peal, was founded upon the ſame documents as the 
ſentence of the ſub-commiſſioners, the evidence 
being tranſmitted as well as the record: the Court 
of Appeal reviſes and controls the ſentence of. the 
inferior, and where an appeal is preferred, no con- 
cluſion can ariſe, but from the ſentence of the 
Court of Appeal; the ſentence then of the ſub- 
commiſſioners being reverſed, it is gone, has no 
exiſtence, is a perfect nullity. A party is never 


tained by foul, corrupt, and partial practices; and 
if any poſſible caſe can be ſuggeſted, where a ſen-_ 
tence could be replied to, this non-ſuit cannot 
ſtand. Suppoſe a perſon ſubſtituted for the defen- 
dant, and a fraudulent covinous judgment had, 


Shall the act, which aggravates the guilt, become its 
own protection? Shall one crime become 1ncapa- 
ble of puniſhment by adding another, worſe than 
the former ? Nothing can be more repugnant to 
reaſon and juſtice if that were law, a man would 
have nothing to do, but inſtitute a ſuit in a Court 
of competent Juriſdiction, perſonate his adverſary, 
impoſe upon the Court, and ſeal up the mouth of 
his adverſary from averring againſt the judgment 
for ever. Whence do the ſentences of competent 

| Juriſdictions 


' KING's COURTS, DUBLIN» 


juriſdiions acquire their conclufiveneſs ? From 
the ſuppoſed wiſdom and honeſty of the Courts ; 
therefore every argument, which impeaches the 
ſentence, without impeaching the wiſdom or ho- 
neſty of the Court, is admiſſible. So ſtands the 
law, with reſpect to the judgments of the ſuperior 
Courts, even unreverſed. How much more appli- 
cable is the caſe of a ſentence of a revenue Court, 
reverſed by the Court of Appeal ? The caſe of the 


plaintiff comes within the old principle reſpeQting 


coſts ; in theſe revenue ſuits, coſts are given to the 
informer, if he ſucceed ; no coſts are given againſt 
him, if he fail :—lt is ſtronger ſtill ; the ſubject is 
protected in criminal caſes, by the intervention of 
a grand jury; but in theſe caſes, the ſubject is liable 
to a common informer, who is ſecure from coſts, 
and who, without fearing the intervention of any 
other party, may harraſs the ſubje&t with impu- 
nity, if he can procure three ſub-commiſſioners to 
give a ſentence for him, which ſub-commiſhoners 
are judges, witneſſes, and parties alternately. This 
| grievance is ſo enormous, that if there be no caſe 
to prevent it, the Court is bound to extend the re- 
medy, 1n a caſe calling more loudly for compenſa- 
tion, than any which has been adjudged in the 
books. Yanderbergh v. Blake, Hardr. 195. That 
was an action for a malicious proſecution, in the 
teeth of an unreverſed judgment, a condemnation 
in rem ; it was much doubted, whether the action 
would lie, and determined, that it would not, the 
judgment being by the Exchequer, and remaining 
unreverſed; but it is laid down by the reporter, 
p. 197, that the injuſtice and falſehood of the pro- 
ceeding are to be conſidered; and this is confirmed 
by Lord HA LE. that the action lies where it is ſaid 
and found that the ſuit was inſtituted falſely, and 


without any probable cauſe; Hoſkins v. Matheus, 


I Lev. 292. 1 Ventr, 86. In the Ducheſs of 
King flon's caſe, where the whole doctrine is gone 
into, it was not extended beyond judgments un- 
reverſed between the ſame parties. The caſe of 
Bedford v. Boyd, was the ſame as this; a non-ſuit 
was entered, and a new trial applied for, but no 
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— VERTON, Chief Baron, intimated in the argument 
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GRAHAM, 


nied with a guare; and in 4 Burr. 1973, farmer x, 


E. 531, Johnſtone v. Sutton, it is ſaid, the caſe of 
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judgment was given, for the plaiatiff died ;—Yexr- 


in that caſe, that he would not have non ſuited the 
party, but leave it to be decided by the Court 
above. Whether there be probable cauſe or not, 
is matter to be leſt to the jury; there is a dickum 
to the contrary, in Bull. N. P. but it is accompa- 


Darling, Lord ManstitLD leſt it to the jury, to de- 
cide the probability of the cauſe as a matter of fact. 
The cale of Reynolds v. Itennedy, is no authority 
on the preſent queſtion. That caſe turned entirely 
upon the form of the - declaration ; it is conceded, 
that the ſentence of the ſub-commiſhoners is ſome 
evidence of probable cauſe ; and when a party 
ſtates in his declaration, that which is ſome evi- 
dence of probable cauſe, he concludes. himſelf 
from overturning that by other evidence: he puts 
upon the record an allegation, which he cannot af- 
terwards ſhew to be falſe. It was a neceſſary in- 
ference there, ſrom the declaration, that there was 
ſome evidence of probable cauſe, and the plain- 
tiff could not contradict that; he muſt prove the 
allegation in the declaration, or a neceſſary infe- 
rence ariſing from it; that is the reaſon aſſigned 
by the Chief Z«ftice in the judgment, and the Court 
were wiſe in ſaying the action was v de ſe. I Durnf. 


Reynolds v. Rennedy turned upon the form of the 
declaration. But was it ever heard, that becaule, 
where a party averred that in his declaration from 
which it neceſſarily followed, that there was a bar 
to his action, he ſhould be concluded, that there- 
fore where there was no ſuch averment, but the 
ſact aroſe in evidence, he ſhall be concluded? 
Another difference between the caſes 1s, that there 
the original proceeding was in 72m ; here it is in 
per/onam ; the nature of the former neceſſarily ex- 
cludes the idea of want of notice ; a party is bound 
to look after his goods. That is determined in 
ſioberts v. Fertune : Scott v. Shearman, 2 Bl. 979. 
There is a third difference between the caſes : in 


Reynolds v. Kennedy, there was no allegation, _ 
Ok the 
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the party proſecuting, knew of the innocence of 


an 
1795 


the party proſecuted; ſo that it was not decided a.. 


all, that the judgment was conclufive, even under 
the circumſtances of that caſe, becauſe nothing 
can be preſumed' to have been proved upon the 
trial, but that which 1s ſubſtantially alleged upon 


the pleading ; therefore in arreſting the judgment 
in that caſe, yt was not to be preſumed, that there 


was a want of probable cauſe, no ſuch want being 
alleged in the declaration. By the ſtatute 21 and 
22 Ceo. 3. c. 15. J. 70. © Where a party brings treſ- 
paſs againſt a revenue officer, he ſhall recover no 


more damages than the value of the goods taken 
away, if the judge certifies that there was probable 


cauſe for the officer in taking them.“ Probable cauſe 
are words of technical meaning, which muſt be the 
ame in this action as under the ſtatute ; the ſame 
circumſtances occurring 1n both. Then how re- 
pugnant is it to every day's practice to conſider 
the judgment of the ſub- commiſſioners concluſive 
eyidence; if it were ſo, in an action of treſpaſs 


under the ſtatute, there would be no diſcretion left 


to the judges, becauſe, if there were a judgment 
of the ſub- commiſſioners in favour of the officer, it 
would be imperative upon the judge to certify, that 
there was probable cauſe ; but this 1s contrary to 
reaſon, never was in the contemplation of the le- 
gilature, and the judges frequently refuſe to cer- 
tity, though ſuch judgments have been given in 
evidence. | AN i 


Lord CaRLE TON, Chief Fuſtice. If the queſtion 


which has been made in the argument, really aroſe - 
in the cauſe, it would call for ſerious deliberation ; - 


but the anſwer to the whole of the argument is, that 
hat queſtion does not ariſe. To give a founda- 
ton for the argument, it is ſuppoſed, that evi- 
dence was offered at the trial, to ſhew there was no 


probable cauſe, and it is ſuppoſed, that notwith- 


landing the truth of ſuch evidence, the learned 
Judge was of opinion, that the judgment of the 


ub · commiſſioners was concluſive evidence of ſuch 
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1795. probable cauſe. If the fact were ſo, it would let 
Inn the diſcuſſion of the queſtion, and the Court 
| __ would expect to know, what the ſpecific evidence 
GRAAM. Was, Which was offered to rebut the concluſion, 
ſuppoſed to ariſe from the ſentence; and the dil 
cuſhon would turn upon the nature of that eyi- 
| | dence, and the poirt to which it was applied. But 
when the afhdavit is looked at, it will be ſeen, that 
the evidence tended to a different object from that 
which has been ſtated. In this ſpecies of action, 
it is neceſſary to eſtabliſh two things ;—the pro- 
ſecution complained of, muſt be malicious, and 
without probable cauſe : 1f there be probable cauſe, 
the opinions of Lords MANSFIEID and LougGnre- 
ROUGH are deciſive, that the moſt expreſs malice 
will not maintain the action. Then, recur to the 
affidavit; there are two allegations in it, material to 
this motion ; it is ſtated, that the deponent was 
fully prepared, to prove the malicious intention of 
the proſecutor, m proſecuting him; not, that he 
was prepared to ſhew, that there was no probable 
cauſe for the proſecution. The malicious inten- 
tion, if eſtabliſhed in the fulleſt extent, could 
not maintain the action, while the exiſtence of 
a probable cauſe ſtood in the plaintiff's way. 
Then he ſtates, in his affidavit, the opinion of the 
learned Judge, that the action for a malicious pro- 
ſecution did not lie, where there was probable cauſe 
for the proſecution. It is not expreſsly ſtated, that 
the Judge was of opinion, that the condemnation 
of the ſub-commiſſioners, under the circumſtances 
attending it, was concluſive; nor is it ſtated, that 
the man, who now reſorts to us, to ſet aſide this | 
nonſnit, was really and in truth, innocent of the BY « 
charge alleged againſt him. "Therefore, the e- 
dence ſtated to have been offered, does not go to 0 
the caſe made at the bar, but to eſtabliſh a fach g 
which, if proved moſt ſatisfactorily, could not g; 
maintain the action. The ſentence of the ſub 
commiſſioners, though reverſed, it is admitted, ver) i « | 


properly, would be primd facie evidence of — 
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cauſe ; that is fairly to be inferred from the caſe of 1795. 
Reynolds v. Kennedy. That caſe, it has been ſaid, w- 

and there is weight in the obſervation, was deter- HAT 
mined upon the circumſtance of the ſentence be- gf? 
ing ſtated, and uncontrolled in the declaration ; 
therefore, there was probable cauſe upon the re- 

cord. Here, notwithſtanding any thing which has 

been offered by the plaintiff, the ſentence, quoad 

that which makes it evidence of probable cauſe, is 
uncontradicted ; therefore, the queſtion which has 

been made does not ariſe. I did not wiſh to pre- 

clude gentlemen from arguing the caſe, as they 

thought proper. We are of opinion, that this mo- 

tion ſhould be refuſed. 


Kerly, CROOKSHANK, and Finucane, Fuſtices, 
concurred. | =, 


Rule diſcharged. 


Fx offered to have the affidavit amended, but 
the Court ſaid, they had diſpoſed of the caſe. 


Buxxe, Leſſee of Lord ALTamonrT, againſt 
| Ejector. 


N this caſe, there had been judgment by default, on an ifſue 

and the leſſor of the plaintiff executed the babere. , cout 
Elnond Heron, a third perſon, complained to the abide the ver 
Court, that he had been deprived of 40 acres of igt . 2" = 
ground, not included in the declaration in ejectment, ty, they are 
aud he applied for a writ of reſtitution. Upon dicretionary. 
ſewing cauſe, there appeared to be ſuch a contra- | 
diction between the affidavits as induced the Court 
o direct an iſſue to try © whether any and what 
part of Edmond Heron's ground was taken 9 
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* of, under the habere.” The jury found that fix 
acres and a half of E. H's ground were in the poſt 
ſeſhon of, Oc. and now a motion was made on 
his behalf, that he ſhould have the coſts of the ſe. 
veral proceedings. 

Mhi eſtone, O'Hara, A. Boyd, and H. Moore ſor 
the motion. The leſſor of the plaintiff was a treſ. 
paſſer, under colour of the proceſs of the Court; 


and therefore Heron was under the neceſſity of 


coming for relief. He ſtated the extent of his in- 
Jury to be greater, than, by the verdict of the jury, 
it appears he ſuſtained; but when the writ of reſt 
tution was applied for, the leſſor of the plaintif 
made no ſort of excuſe, or ſubmiſſion, but reſiſted 


every part of Hero's, demand, and the iſſue was, 


not, whether Lord Allamont took 40 acres, but 
whether he took any, and what part. Suppoſe an 


ejectment had been brought for 40 acres, inſtead 


of applying ſummarily to the Court, and the jury 
found a verdict for ſix acres, would not Heron be 
entitled to his coſts ? Since the ſtatute of Glouc. all 
parties ſucceeding are entitled to coſts ; and if the 
Jury do not give them, the Court will add them; 
and there can be no reaſonable diſtinction between 
a feigned iſſue, and an action commenced in form, 
A perſon declaring upon different treſpaſſes, and 
recovering upon one, may have his coſts. Ds 
GRey, Chief Fuſtice, ſays, it may ſeem hard at 
firft, but it is reconcileable to authority, Nei. 
Waldron, 2 Bl. Rep. 1199. Hob. 6. 1 Wilſ. 331, 
Tempeſt v. Metcalf, thews there is no diſtinction be. 
tween a feigned iſſue, and an action at law, in re. 
ſpect of coſts. Bull. N. P. 335. Hull. Lau. 
Caſts, 333. Palmer v. Milliams. Herbert v. William, 
Say. 34. When a feigned iſſue is directed by the 
Courts of lav, coſts always follow the verdict, but 
the Statute of Glouc. does not apply in equity. Jer. 
& Scriv. 505. Jones v. Cuthbert, In 2 Burr. 101), 
'The King v. Foxcroft, Lord MaNsFIEI D ſays, coll 
follow the verdict. 4 Durnf. and E. 402. Heſtin 


"If 


ſix 
oſe 
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The Prime Serjeant, Blaſſet, St. G. Daly, and G. 
Browne, contra. Mr. Heron, and thoſe under whom 
he derives, were tenants of the eſtate immediately 
adjoining Lord Altamont's; there was an unity of 
poſſeſſion, as to part of each eſtate, in the former, 
and he ought to ſuffer, for the confuſion which has 
taken place in the lands. Lord Altamont was 
obliged to bring an ejectmeut, for part of the eſtate 
in the poſſeſſion of Heron, who was guilty of a 
breach of duty as a tenant, in not giving up the 
poſſeſſion, when his intereſt expired. When the 
Court granted the iſſue, if Heron had been obliged 
to declare for land in the poſſeſſion of Lord Alta- 
mont, and failed in a fingle acre, coſts would go 
againſt him : he has made an unconſcionable de- 
mand, and the iſſue, which it was in the diſcretion 
of the Court to grant, remains ſtill under the ſame 
control; and when a party has been ſounreaſonable, 
he deſerves no favour: In equity, if a man de- 


Lord CaRLETON, Chief Fuflice. When this mo- 
tion was firſt ſtated, the impreſſion upon my mind 
was very. ſtrong in favour of Lord Allamont, be- 
cauſe he was only wrong 1n the proportion of fix to 
forty, and if the Court had any diſcretion, with 


reſpect to coſts, that circumſtance would have 


weight with us; but the authorities cited are clear 
to ſhew, that by the eſtabliſhed courſe in England, 
coſts follow the verdi& in caſes of iſſues, though 
the courts of juſtice there had power to exerciſe 
more difcretion in the caſe of an iſſue, than they 
have in the caſe of an action; and I think we mult 


abide by the principles there laid down. In equity, 


colts are under the diſcretion of the Court, in 
every ſtage of the cauſe; at the final hearing, they 
are diſcretionary, governed by all the circumſtances 
of the caſe : and conſidering this power over coſts, 


as ſounded upon diſcretion, when equity directs 


an iſſue, it is aſſimilated to the proceedings of equi- 
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Fjector. 


manded more than he was entitled to, ſo much of 


his bill would be diſmiſſed with coſts. | 


Bac 
= 
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1795 ty in other caſes. In courts of law, the rule ſeems 
w—— to be different, upon the authorities cited. Coſts? 
Lege er are matter of right in an original action, and when a 
Lord Verdi& has been found upon an iſſue directed by a 
ALTamoxT Court of law, though merely to ſatisfy the conſci- 
Eren. ence of the Court, it has been conſidered, by af- 
jector. 1 5 - 6 
fimilation to the proceedings in a Court of law by 
action, to have bound the Court by the event of 
the verdict. It is not for us now to conſider, whe- 
ther, when the courts of law firſt took up the mode 
of trial by iſſue, a better rule might not have been 
adopted; but we find it ſettled by authorities, and 
we muſt conſider ourſelves bound by them. If it 
had occurred to the Court, at the time of direct- 
ing the iſſue, that the event might be ſuch as it is; 
very poſſibly we might have ſhaped the rule ſo as to 
leave our diſcretion open, reſpecting coſts. The 
caſe from 4 Durnf. & E. 402. is very ſtrong to 
ſhew, that after an iſſue granted, all diſcretionary 
power 1s done away. Therefore, whatever might 
have been the courſe originally, the power of the 
Court 1s now circumſcribed by the rules adopted 
by the courts in £Eng/and, and we adhere to them. 
The queſtion as to coſts, relates to the trial, the 
verdict, the application for a writ of reſtitution, 
and this motion. With regard to the trial, and ver- 
dit, Mr. Heron has a right, from the rule I have 
mentioned, to the coſts :—But, with regard to the 
writ of reſtitution, that was an application in the 
original cauſe ; he applied for 40 acres; he claim- 
ed fix times as much as he was entitled to; if he 
had ſtated his caſe, as it really was, it is very pol- 
ſible, the leſſor of the plaintiff would have given 
up the fix acres; but he claimed 40, and that claim 
is negatived in the proportion of forty to ſix, and 
that is ſufficient to repel our diſcretion upon that 
application: The ſame principle applies to the coſts 
of this motion. There are to be no coſts there- 
fore, as to the application for a writ of reſtitution, 
or as to this motion, and a writ of reſtitution to go 
for fix acres. 


KELLY 
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 KeLLy, Juſtice. If the Court had any difcretion 1995 
in this caſe, I ſhould give coits, becaufe I think 
Heron's conduct was very improper, as a tenant to a ITN 
landlord ; but we are bound by the authorities in 
England. | oy 


CROOKSHANK and Finucane, Jiſfticet, con- 
curred. | 5, e 
| 1 Motion refuſed. 


Saturday, January 31}, 1795. 


Lord SUNDERLIN againſt MALONE. 


JACART NEY for the plaintiff, ſhewed cauſe of Where a bond 
bail. The plaintiff was the executor of A. ceflareral fecu- 
Malone, who had a mortgage upon certain lands, rity to a mort- 
the property of the defendant. A bill was filed to ges may pro- 
forecloſe; the rent being inſufficient to pay the in- ceed both upon 
tereſt, the Court of equity gave the plainti _ — 
leave (a) to ſue upon the bond, which had been t the ſame 
executed as a collateral ſecurity. A ſci. fa. was 
brought, to which the defendant pleaded payment, 
and the jury found for the plaintiff, who ſtates in 
his affidavit, that the whole principal and arrear of 
intereſt 1s due. | . 
Parſons, contra. This bond which was executed 
in 1772, was a mere collateral ſecurity, and it is 
ſworn, that the mortgaged lands are fully ſuf- 
ficient to pay the debt; therefore, it is not neceſ- 
ſary that the defendant ſhould give bail. The de- 
fendant is willing to have the lands in mortgage 
ſold, but the object of the plaintiff, is to obtain 
85 cuſtodiams 


(a) Pue, Is leave neceſſary ? vid. Doug, 401. Burnell v. Martin, 
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1795. cuſtodiams, againſt the whole of the defendant's 
— — eſtates. A man might as well bring an action of» 
Sud debt, and diſtrain for the ſame rent, as file a bill 

LIN . ., 
again to forecloſe and iſſue a judgment upon a bond at the 
MaLonE. ſame time. The principle of law is, that a man 
ſhall not have two remedies for the ſame thing; 
and it 18 hard to put the party to ſpecial bail, where 
he ſwears the eſtate is ſufficient to pay the debt. 


Lord CarLeTON, Chief Juſtice. The rule enter- 
ed here, 1s by the defendant againſt the plaintiff, 
to ſhew cauſe of bail, and we have nothiug more to 
do, than to ſee, whether the afhdavit be ſufficient 
to hold the party to bail. Where a man agrees to 
take one ſecurity, the intention 18 to have one re- 
medy ; but when he takes two ſecurities, it is in- 
tended he ſhall have two remedies. The only 
queſtion is, whether there be a ſufficient caule of 
bail ſhewn. Now as to that, there appears to be a 
debt due, and a fair cauſe of action. - 


KELLY, CRNOOKSHANK, and FivnucaNE, Tuſtices, 
of the ſame opinion. | 3 7 
5 Cauſe allowed. 
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a King's Bench, 


February 2d, 1795. 


LACKEY, Leſſee of the Earl of Carrick, againſt 
; MANDEVILLE. | 1795. 


5 HIS was an ejectment on the title; upon Under 5 deviſe 
the trial, at Kilkenny, Spring Aſſizes, 1791, %. „during 


1 g ; ; his life only; 
a ſpecial verdi&t was found, in ſubſtance as fol- and from, 
8 and aſter the 


James Butler, Eſq. being ſeiſed in fee of the pre- 3 
miſes in queſtion, on the 3d November, 1781, duly. — to * 
made and publiſhed his laſt will, deviſing, inter, male, and 


alia, viz. © As to my worldly ſubſtance of what ine _ 
“ kind and nature whatever, that I am now entt-« ſuch heirs; 


* tled to, or at any time hereafter may be entitled © ON 
: O 
„to, I give, leave, and bequeath unto my ne- ſuch Ions to 


„ phew, Edmond Mandeville,” ſubject to certain © ere 
conditions therein mentioned: * And upon the. 8 

* ſaid Edmond Mandeville's performing and ob- . according to 
ſerving ſtrictly and truly, without any trouble or. 3 
confuſion, all the aforeſaid covenants, condi- « priority ot 
tions and agreements; I then leave and be-. ee ee, 
queath to him, as before mentioned, all my real « ſuch lawfol 
< eſtates in the county of Tipperary and county of der cer. 
* Kilkenny, to him during bis life only, and from and 4. tock a life 
&« after the determination of that.e/tate, to the ſaid Ed. eſbate only. 
mond Mandeville's lawful iſſue male, and the lau- | 
ful iſſue male of ſuch heirs, the eldeſt always of ſuch 

© ſons of the ſaid Edmond Mandeville 79 be preferred 


<« before 
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I795. © before the youngeſt, according to their ſeniority of 
gage and priority of birth ; and for want of ſuch * 
Lackey, * lawful iſſue male in the ſaid Edmond Mandeville, 
Lords © to the Right Honourable Lord Carrick, and his 
Carricx, * lawful iſſue male,” ſubject to certain charges 
Manie, therein mentioned; with a remainder © from, and 
VIII. after the determination of the ſaid eſtates, to the 
* uſe of the Right Honourable John Scott, Eſq. 
* and after his deceaſe, to the uſe of his lawful iſſue 
* male, the eldeſt always taking place of the 
** youngeſt; who is very well acquainted with the 
* nature and circumſtances of the above eſtates, 
* and will not ſuffer wrong to be done to thoſe in 
«© remainder before him.” On the 20/ of No- 
vember 1781, James Butler died, and Edmond Man. 
deville entered on, and became ſeiſed of the pre- 
miſes in queſtion, by virtue of the ſaid will; and 
being ſo ſeiſed, did in Hilary Term, 28 Geo. 3. levy 
a fine and ſuffer a recovery of the ſaid premiſes. 
On the 7th of May 1790, Edmond Mandeville died, 
leaving no iſſue born; but his wife (the defen- 
dant) then being enſient of a daughter, now living, 
and heir at law of Edmond M. On the 28h of 
December 1790, Lord Carrick (the leſſor of the 
plaintiff,) made an actual entry on the premiſes. 
to avoid the fine, and in Michae/mas Term, 1790, 
brought this ejectment to recover the poſſeſſion 
thereof. | | | | 

This caſe was fully argued in Trinity and Mich- 
aelmas Terms, 1793. „ 
The queſtion, ariſing upon the ſpecial verdict, 
was, whether Edmond Mandeville took an eftate for 
life, or in tail, under the will of James Butler. Lord 
CLONMELL, Chief Juſtice, having declined to hear 
the argument, as being a remainder man under the 
will, on this day, the other judges -of the Court 
gave judgment, unanimouſly, for the plaintiff. 


Boyp, Juſtice, (after reciting the material parts 


For 


of the ſpecial verdict). 


| 
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For the plaintiff, Lord Carrick, it is contended, 
that by the conſtruction of the will, Edmond Man- 
deville took an eſtate for life; conſequently, the 
recovery did not affect his remainder ;—for the de- 
fendant, that he took an eſtate tail, and that the 
recovery barred the eſtate tail and the remainders. 

I think this a queſtion of great difficulty, and 
though I give my opinion for the plaintiff, I con- 
feſs I have great doubts, and hope that this caſe 
may receive the judgment of a Court, which may 
ſettle the law, and be a precedent in ſimilar caſes, 
where the queſtion may truly be ſtyled, vexala 
quæſtio. | Sky RE | 
That the intention of the teſtator ſhould direct 

the Court in the conſtruction of a will, is now eſta- 
bliſhed beyond doubt ; but that intention muſt be 
clear, and not contrary to any eſtabliſhed rule of 
law. It has been obſerved at the bar, that there 
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are two intentions, a general, and a particular one; 
and that the principle is, that the particular one 


muſt give way to the general one, if it interferes 
with it. The particular one in this caſe, is that ex- 
preſſed by the deviſe, to E. M. for life only. The 
general intention ariſes by conſtruction of the de- 
viſe to E. M's lawful iſſue male, and the iſſue male 
of ſuch heirs; that they were the principal objects 
in the mind of the teſtator, and that Lord Carrick 


was to take nothing until a general failure of iſſnue 


of E. M: and that ie here being nomen collectivum, 
it is a word, not of purchaſe, but of limitation. 


ue is certainly a word either of purchaſe, or of 


limitation, as may beſt anſwer the intention of the 
teſtator; and if he had not, in this caſe, added 
words explaining his conception of it, and the uſe 
he intended to make of it, I ſhould be inclined to 
conſtrue it a word of limitation, and equivalent to 
heirs male of his body. 7 

The rule in Shelley's caſe has alſo been applied 


to the preſent, and it has been argued, that by the 


intention of the teſtator, and the operation of law, 
ZE. M. took an eſtate tail. The rule is this: © when 
| | ö the 
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1795. © the anceſtor by gift or conveyance, takes an 
eſtate of freehold, and in the fame gift or con- 
LackBY, © yeyance, an eſtate is limited, either mediately 
Lord or immediately, to his heirs in fee or in tail; in 
CaxRick, © ſuch caſe, the words, his heirs, are words of limi- 
e eee *© tation.” I ſhould admit the application of this 
VILLE. rule to the preſent caſe, if the teftator had not uſed 
other words, which, I think, effectually prevent its 
operation. The rule in Sbelley's caſe, is purely a 
rule of law, and not in any degree a rule of con- 
ſtruction, as the former, v. that arifing out of the 
intention of the teſtator, is: The rule in Shelley's 
caſe, is neceſſary, and cannot be avoided, even 
though the intention did not appear otherwiſe, than 
from the deviſe itſelf; it is founded in the legal 
maxim, that where an eſtate of freehold, and an 
eſtate of inheritance meet, the freehold merges 
in the inheritance. Therefore, I think, that theſe 
two rules, applied to the preſent caſe, borrow 
no aid from each other, however they may in- 
dividually and ſeverally affect it. By the rule in 
Shelley's caſe, there is no rejection of the words for 
life; they merge by operation of law. In the rule 
where intention is to be the governing principle, 
the words for life only, muſt be rejected, in order to 
| give the firſt taker an eſtate tail ; and this leads to 
another rule of conſtruction, wi that every word, 
if poſſible, ſhall have its effect, and none be reject- 
ed, unleſs through inevitable neceſſity, to carry 
into execution the manife/t intention of the te ſtator. 
And here I obſerve, that the intention of the teſ- 
tator does not, to me, manyfeſtly appear, ſo as to war- 
rant the Court to reject the very operative words 
For life only. I do not mean to give any weight 
to the word only, fave as it oppoſes the conſtructive 
intention contended for: on the contrary, I am 
warranted by authorities to ſay, that where the 
words for /ife might be rejected in favour of inten- 
tion, the words 9 or no longer, may be rejected 


alſo. 
1 have 
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I have ſaid, that the intention of the teſtator does 
not appear, ſo as to warrant the Court to reje& the 
words for life only, in the deviſe to E. M. ſo that he 
ſhould take an eſtate tail, and be the terminus from 
which the deſcent 1s to flow. T think on the con- 
trary, that he has by technical expreſſion, and the 
legal conſtruction thereof, (not to be reſiſted) made 
the iſſue male, i. e. the ſons of E. M. (taking them 
collectively) that ferminus; and conſequently, that 
they take the eſtate tail ſeverally and ſucceſſively 
by the deviſe to their iſſue. If the deviſe had 
been to E. M. for life only, and 79 his iſſue male, 
and the iſſue male of ſuch heirs, and had ſtopped 
there, I ſhould have held the deviſe to the iſſue, to 


be words of limitation, and ſufficient to warrant 


the Court to 1nfer from them his general intention ; 
and to make the particular intention yield to it, by 
rejecting the words for /ife only in the deviſe to B. 
M. But the latter words are, in my opinion, ex- 
planatory of his conception of the words iſſue male, 
and hcirs—*© the eldeſt of ſuch ſons of the ſaid E. 
AM. to be preferred before the youngeſt, accord- 
ing to their ſeniority of age and priority of birth.” 
Now, let theſe words follow the words, they are 1n- 
tended to explain, and be placed where they may 
aptly be placed, and the deviſe will ſtand thus : 
* To E. M. for life, and to his iſſue male; the 
* eldeſt of ſuch his ſons to be preferred to the 
* youngeſt in ſeniority of age and priority of 
«© birth, and to the iſſue male of /uch heir; that 
is, ſuch ſons; and, in my opinion, it is in effect, 
and according to the intention neceſſarily ariſing 
from his own explanation, a deviſe to E. A. for 
life, with remainder to his firft and every other 
ſon in tail male: and this conſtruction accords with 
the rule in 4rcher's caſe (a), viz. where the iſſue 


cannot take an eſtate tail, without taking it through 


the father, the father ſhall have an eſtate tail, other- 


wiſe not: here the iſſue or ſous may take eſtates 


tail 


(a) 1 Co. 66. 
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1795. tail ſucceſſively, though not through the father, by 
— the words following the deviſe to them, viz. to their 
LackeY, iſſue or heirs; and I think they are the words of 
Lord limitation, which firſt create the inheritance : and 
CanRicx, this is the reaſon given in Archer's caſe, as cited in 
1 Robinſon v. Robinſon (a), vix. that the eſtate was 
ville, given over, after the deviſe, to the right heirs of 
* ' Archer.” | Ta | 
And thus this caſe is diſtinguiſhed from Sayer 
and Maſterman (b), (which was much relied on) 
where the deviſe was to Everard Sayer, during his 
natural life; and after his deceaſe, to ſuch eldeſt _ 
child or children (not /ons, as in the preſent caſe) 
as ſhould be lawfully begotten by him; the males to 
be preferred before the females, and they to ſucceed 
according to their birth : there, there is no deviſe 
over, to the iſſue or heirs of ſuch child or children; 
conſequently, the deviſe to them muſt create the 
inheritance, if any was created ; that is, they muſt 
be words of limitation ; and then, by the rule in 
Shelley's caſe, the eſtate for life merges in it; and 
the children could not take an eſtate tail, except 
through the father. - | | 5 
The ſame anſwer may be given to the caſe of 
Robinſon v. Robinſon; for the ſon or iſſue of Lan- 
celot Hicks, could not take an eſtite tail, except 
through the father, for want of ſubſequent words 
of deviſe, i. e. of limitation to create an inheri- 
tance; the inheritance there was created by the de- 
viſe to the ſon: the eſtate tail, therefore, was held 
to veſt in Lancelot Hicks, the faberi the manifeſt. 
intention of the teſtator, expreſſed in his will, by 
the words © for default of ſuch iſſue, being, that 
the eſtate ſhould not go over to Robinſon, his heir 
at law, till failure of iſſue male of Lancelot Hicks. 
It is unfortunate, that the judges, by a ſubſiſting 
rule, were prevented from certifying the reaſons 
on which they founded their opinions : poſſibly the 
condition annexed to the deviſe, that Hicks "— 
| take 


(a) 1 Burr, 38. (5) Ambl, 344. 


KING'S COURTS, DUBLIN- 


take the name of Robinſon, might have had ſome 
weight with them, as to the intention of the tefta- 
tor. However, it is there ſaid, that the certificate 
was carefully penned, to mark the grounds on 
which it was founded; and from this certificate is 
extracted the obſervation : © If the father could have 
taken an eſtate for life, and the ſons ſucceſſively an 
eſtate in tail male, the whole intention of the teſtator 
would have been better anſwered ; for by ſuch con- 
ſtruction, all the words in the will would have re- 
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ceived their natural ſenſe and meaning without re- 


jecting any words: and none ſhould be rejected, 
unleſs the teſtator's intention cannot be otherwiſe 
attained : an eſtate tail to the heirs of Lancelot 
Hicks, is implied, though an eſtate for life only is 
given to him :? Lancelot Hicks, therefore, by neceſ- 
ſary implication, to effectuate the manifeſt general 
intent of the teſtator, muſt be conſtrued to take an 
eſtate tail ; for, if he took an eſtate for life, the heirs 
male of his body could not take as purchaſers. 
But if there had been a deviſe over to the iſſue gr 


heirs of the ſon of Lancelot Hicks, there would have 


been no neceſſity for this conſtruction ; for tie ſon 
would have taken an eſtate tail, by force of the 
deviſe to his iſſue, and the caſe would then have 
been governed by the rule in Archer's caſe, © where 
the iſſue cannot take an eſtate tail, without taking 
it through the father, the father ſhall have an eſtate 
tail; otherwiſe not.“ | 


The conſtruction, therefore, was neceſſary to 


effectuate the general intent of the teſtator, becauſe 


there was no deviſe over to the iſſue of the ſon, as 
there was in Archer's caſe, and as there is in the 
preſent. In the preſent caſe, the deviſe is to 
E. M. for life, remainder to his ſons ſucceſſively, 
remainder to the iſſue of the ſons. In Robinſon v. 
Robinſon, the ſon of Lancelot Hicks. could not take 


an eſtate tail; except through the father: But in 


Archer's cafe, the heir male could take an eſtate 
tall, though not through the father; and ſo the ſons 
DS M m may 
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1795. may in the preſent caſe, and the general intent, 
may be effectuated without violence to the particu- 
Lackey lar one, and every word in the will, will have 
pn of effect. ; | | | 
ex. The cafe of Roe dem. Dodſon v. Grew (a), has 
ere alſo been relied on as like the preſent; the deviſe 
VILLE. there was to George Grew, for, and during the 
term of his natural life, and after his deceaſe, to 
the uſe of the iſſue male of his body, and the 
heirs male of the body of ſuch iſſue male, and for 
want of ſuch, then to George Dodſon. I can ſearce- 
ly conceive ſtronger words to create an eſtate tail 
in the iſſue of George Grew, and to ſhew the ma- 
nifeſt general intent. The rule in Shelley's cafe 
bore directly on it; George Grew took an eſtate for 
life with remainder immediately to the iſſue male 
of his body, and the heirs male of the body of 
ſuch iſſue male; iſſue is generally a word of limi- 
tation, where the intention appears, and that being 
the caſe there, the eſtate for life merged in the inhe- 
ritance. In the prefent caſe, the deviſe is to the 
ſons of E. M. ſucceſſively, as they ſhall be in fe- 
niority of age and priority of birth; the deviſe 
is not within the rule in SHelley's caſe, a deviſe to 
iſſue or heirs; the rule, therefore, does not ope- 
rate on it: as to conſtruction, the ſons can take an 
eſtate tail ſucceſſively, though not through the fa- 
ther, conſequently there is no neceſſity to reject 
the words © for life only,” and without neceſſity, 
they ought not to be rejected. 1 
Another caſe has been relied on for the defen- 
*dant; Doe on the demiſe of Blandford and Dymock 
v. Applin (b). This caſe recognizes only the prin- 
ciple in Robinſon v. Robinſon, that a particular in- 
tent mult yield to a general one, and that the Court 
may reject (c) words for that purpoſe ; there it was 
held to be neceſſary to reject the words and among ſt, 
(and BuLLer, Fuſtice, ſaid that was going further 
than any other caſe had done). To reje& the words 
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for life, here, would go further even than that 
caſe, becauſe it is not neceſſary. The particular and 
general intent of the teſtator here ſtand well toge- 
ther; E. M. may take an eſtate for liſe, as the 
teſtator has expreſsly directed he ſhould; the ge- 
neral intent will take effect, his ſons will take an 


eſtate tail ſucceſſively: every word of the will 


will take effect according to the natural import: 
The intention of the teſtator, both expreſſed, and that 
ariſing by implication, will be effectuated, and no rule 
of law or conſtruction violated. = 

I am therefore of opinion, that the poflea ought 
to be delivered to the plaintiff. . 


Dow ks, Juſtice, concurred. 


CHAMBERLAIN, Juſtice. The words upon which 
this queſtion ariſes, are in the deviſe © to Edmond 
Mandeville, for the term of his life only, and 
* from and after the determination of that eſtate, 
* to the ſaid Edmond Mandeville's lawful iſſue male, 
and to the lawful iſſue male of ſuch heirs, the 
* eldeſt of ſuch ſons to be always preferred to the 
* youngeſt, according to ſeniority of age and 
priority of birth.” The queſtion is, whether 
Edmond Mandeville took an eſtate for his life only, 
or an eſtate tail; and upon conſideration of this 
will, of thoſe arguments which I have heard ſince 
I have ſat here, (a) and of others which I have 
read, and of the caſes cited, I think he took an 
eſtate for life only, with remainder in tail male to 
his ſons in ſucceſſion, though I inclined to be at 
firit of a different opinion. Such difficulty as is 
in this caſe, ariſes, not from the obſcurity of the 
law on ſubjects of this nature, but upon the diffi- 
culty of aſcertaining the preciſe ſenſe in which the 
teſtator uſes the words, © iſſue male, as applied 
to Edmond Mandeville ; whether he thereby means 
all the male race or deſcendants of Edmond Man- 

Mm 2 | devitle, 


493 
1795. 


— 
Lackey, 
Leſſee of 

Lord 
CarRick, 
againſt 
Ma N DE- 
VILLE, 


(a) Mr. Juſtice CnamserT.ain was appointed a fudge of this . 


ourt, pending the argument in this cauſe, 
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1795. deville, from generation to generation, or only his 

ſons, and that they ſhall take in ſucceſſion. The gene- 

Lackey, ral rule, deducible from all the cafes on this ſubjeR, 

Lellee of is, that if an eſtate be given to a man for life, or for 
Canxick, life, with the word on!y added thereto, (he not 
ooh having any child at the time of making the will) 
VILLE, Temainder to his iſſue generally and indefinitely, 
Auſing the word iſſue in the plural ſenſe, or as nomen 
colletivum, thereby taking in the whole race of the 
perſon to whom the expreſs deviſe for life is made, 
he takes an eſtate tail: and I do not conceive that 
this is from any ſtri& adherence to the rule in She. 
ley's caſe (a); but in order to tranſmit the eſtate 
ſrom generation to generation, through the race of 
him who takes the eſtate for life, which- otherwiſe 
could not be effected. In Shelley's caſe, E. S. cove- 
nanted to ſuffer a recovery to the uſe of himſelf, for 
the term of his life, and after his deceaſe to the 
<« uſe of truſtees for 24 years, and after the ſaid 
* 24 years ended, then to the uſe of the heirs 
** male of the body of the ſaid E. S. lawfully be- 
<« gotten, and of the heirs male of the body of ſuch 
* heirs male lawfully begotten ;” and there, the rule, 
(Y) as ſtated by the counſel for the defendant, and 
adopted by the Court, is, © when. the anceſtor 
* by any gift or conveyance takes an eſtate of 
< freehold, and in the ſame gift or conveyance, an 
< eſtate is limited either mediately or immediately 
* to his heirs in fee or in tail, that always in ſuch 
* caſes the word, heirs, is a word of limitation of 
* the eſtate and not a word of purchaſe,” —this, in 
fact, was only a recognition 5 a principle of the 
ancient law of England, although that caſe is gene- 
rally referred to ſor the rule; and the operation of 
ſuch limitation is, if no eſtate be interpoſed between 
the eſtate for life and the remainder to the heirs, 
or heirs of the body, that then the eſtate for life 
merges in the remainder to the heirs or heirs of the MW 
body, and becomes at once an eſtate in fee, or in 
tail: but if any eſtate be interpoſed, there is no 
merger, but the remainder to the heirs, or heirs 
(a) 1 Co. 93. (6) ibid. 194. | f 
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" the body, veſts in the anceſtor and deſcends to 


are ſhortly ſtated in Mr. Fuſiice BLACKSTONE's ar- 
gument in the caſe of Perrin v. Blake, (a) and one 
of the moſt prevailing, probably, is, that if the 
word heirs were a word of 3 the inheri- 
tance would be in abeyance during the life of the 
perſon to whom the particular eſtate was given; 


now great inconventences would follow from this; 


the tenant for life might commit waſte, for the 
writ of waſte could be brought only by the perſon 
who had the inheritance ;. the ſervices of the feud 
would not be performed; and in real actions, if the 
title to the freehold was called in queſtion, the te- 
nant would have no one whom he could call in aid 
to ſupport his right: all theſe inconveniencies 
would ariſe, if the limitation to the heirs of the 
perſon to whom the eſtate is given by the ſame con- 


veyance, did not veſt in the firſt taker. Now, in 


caſes ſimilar to SHelley's, where an eſtate is given to 
A. for life, remainder to his heirs or heirs of his 
body, if the heir were to take by purchaſe, the 
inheritance muſt be 1n abeyance during the whole 


life of A. for nemo &* / eres viventis : whereas, if 


it be given to H. for life, remainder to his iſſue 
male, the inheritance would ceaſe to be in abey- 
ance the inſtant that a ſon of A. ſhould be born, 
and therefore the inconvenience is much leſs in the 
one caſe than 1n the other. 

But that which proves deciſively, that the rule of 
conſtru ing ine, (uſed generally and indefinitely) 
as a word of limitation, where the father takes an 
eſtate for life by the ſame will, is not founded 
upon an adherence to the rule in Shelley's caſe, | is, 


that it was never ſo conſtrued till the reign of 


Charles the ſecond, and it is obſervable, that Lord 
Hark never refers to the rule in dvel'ey's caſe, in 
his argument in the cafe of King v. Melling (b) ; 


1 I think it not being once cited by him, ſhews. 


(a) Hargr. Law Tr. 489. (J) 1 Vent. 225. 
| - that 
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that it was not from any adherence to that rule 
that this principle was firſt adopted ; and it 1s ma- 
terial to conſider what was the ground of that de- 
termination, for if this caſe falls within the prin- 
ciples, it ought to fall within the rule,—and vice 
. | | 8 
The caſe of King v. Melling, 1 Vent, 225, was a 
deviſe © to B. for his natural life, and after his de- 
« ceaſe, to the iſſue of his body lawfully begotten, 
© on a ſecond wife, and for want of ſuch iſſue to 
«© N. and his heirs for ever ;” and this eſtate to B. 
was held an eſtate tail by HA Lx, (whoſe opinion was 


afterwards eſtabliſhed :) now, HaLz's reaſon for 


this opinion, could not have been, that the word 
ifſue was technically, an appropriate word of limi- 


tation, becauſe it is not ſo, technically: in a deed 


it would have been a word of purchaſe, and in a 
will, a deviſe to A. and his iſſue (he having chil- 


_ dren at the time) would make A. and his children 


joint tenants, and a deviſe to A, remainder to his 


iſſue, if he had any children at the time, would 
give a remainder to the children as purchaſers, and 
for their lives only, according to HATE, in that 
very caſe. But it would be otherwiſe, if the de- 
viſe were to A. and the heirs of his body, or to 
A. remainder to the heirs of his body; in theſe 
caſes it would be an eſtate tail, though A. had chil- 
dren at the time of the deviſe. Then it is to be 
conſidered, what Harr's reaſons were; his firſt is, 
that there being no iſſue at the time, the word 
iſſue muſe be nomen cel/edtivum ; © and where it is 
* ſaid to the iſſue that he ſhall have of the body 
* of the lecond wife, that is. all that ſhall come 
of the ſecond wiſe;” and as to the objection, 
that in this caſe, the limitation is to B. expresſly 
for life,” Hark anſwers, © that though thoſe 
words do weigh the intention that way, yet they 
are balanced by an apparent intention that 
weighs as much the other way, which is, that as 
long as B. ſhould have children, the land ſhould 
never go over to M. for there was as much 5 

| jon 
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“ ſon to provide for the iſſue of the iſſue as the 


« firſt iſſue, and here is in truth, the real reaſon 
that decided him in this cafe, vz. to carry into 
effect the intent of the teſtator of tranſmitting the 
eſtate to the iſſue of the iſſue, and ſo on to the 
whole race; then it is to be conſidered, why for 


that reaſon ſhould i/ue be a word of limitation and 


not of purchaſe? I think the anſwer is, that all 
who take by the ſame words, muſt take in the ſame 
manner, that is, either by purchaſe or by deſcent : 
and as purchaſers, each perſon taking, would take 
only for life but if a child unborn were to take 
by purchaſe and for life, and the child of that child 
were to take by purchaſe, then the limitation to 
the child of the unborn child might not be barra- 
ble during a life in being, and 21 years afterwards, 
(the utmoſt length allowed for rendering eſtates 
unalienable) the conſequence of which, is, that 


ſuch limitation to the child of an unborn perſon as a 


purchaſer, is void from the beginning. And upon 
this principle it is (as Fearne ſays, Exec. Dev. p. 392.) 
that “ the conſtant practice of limiting eſtates tail 


to the firſt and every other ſon in tail in marriage 


* ſettlements, is founded: for though, (ſays 


Fearne) za child unborn might take for life as 


well as in tail, yet no eſtate could be given by 
© purchaſe to the iſſue of the unborn child who 


* ſhould take for life.“ So that the reaſon of Hart's 


opinion was, that as the iſſue and the iſſue of the 
iſſue, muſt both take in the fame manner, which 
could not be by purchaſe by the rule of law, it 


followed, that both one and the other muſt take by 


deſcent, that is, through the firſt taker, in order 
to effect which, the firſt deviſee muſt take an eſtate 
in tail; and in conſequence thereof, the particular 
intent of giving to B. for life, did of neceſſity 
give way to the more material and prevalent in- 
tent of the teſtator, that all the male race of B. by 
his ſecond wife, ſhould take, before the remainder 
over ſhould take effect in poſſeſſion. And this is 
the very principle that governs all the modern 
caſes, they being all ſprung from that deciſion as 

1 | their 
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their root. To mention ſome few; in the caſe of 


Lord Glenorchy v. Bofville, Caf. temp. Talbot. 18. 
** Teſtator deviſed to truſtees in fee, inter alia, to 
* his grand-daughter Arabella, for life, without 
** 1mpeachmeat of waſte (voluntary waſte in houſes 
** excepted remainder after her death to her huſ- 
band for life, remainder to the iſſue of her body 
* with ſeveral remainders over.” Lord TALBOT 
at firſt, conſidering this according to the rule that 
prevails with reſpect to a legal deviſe or truſt executed 
and not executory, held clearly, that in the limitation to 
the iſſue of Arabella generally, the word iſſuè as there 


_ uſed in the plural ſenſe, muſt be a word of limi- 


tation: © ſor if it were a word of purchaſe and the 
* iſſue of Arabella were to take by purchaſe, it 
* couid only be for life, and ſo every iſſue of that 
© iſſue would take for life, which would make a 


* ſucceſſion ad infinitum, a perpetuity of eſtates 


72 


* for life: and this inconvenience,“ ſays he, 
* was the reaſon of HALE's opinion in the caſe of 


IR King v. Melling, that the limitation there was to 


28. in tail :" and to avoid this inconvenience, 
Lord Har in one cafe, and Lord Targor in the 
other, held theſe words, in a legal deviſe, (which 
js a conveyance not be moulded by the Court, as 
heads of an agreement may) following a deviſe 


for life, to be words of limitation. Now, in the 


caſe of Roe v. Grew, (a) where the deviſe was, to 


my nephew, G. Grew, for his life, and after his 


deceaſe, to the iſſue male of his body, and the 
heirs male of the body of ſuch iſſue,” I ſhould 
think Lord Chief Juſtice WII or meant to ex- 
preſs no more than this principle, although I think 
it is but ill expreſſed : © the intention of the teſ- 


+ tator,” ſays he, © was to give C. G. an eſtate 


for life only, but his intention alſo clearly was, 
< that all the ſons of E. C. ſhould take in ſucceſſion 
“ —and if we balance the two intentions, the 
© weightieſt is, that all the ſons of G. G. ſhould 


(a) 2 Wits. 322. 


© take 


d 
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* take in ſucceſſion, and therefore, to enable them 
* to take, G. G. muſt be adjudged to have 
* been tenant in tail, for the teſtator's great in- 


« tention moſt clearly was, that the lands ſhould 


© never go over to the leſſor of the plaintiff in 
«remainder, but upon a failure of iflue of G. G.“ 
this is the ſame principle as that in Xing v. Melling. 
So in Robinſon v. Robinfon, (a) the ſame principle, 
I think, is glanced at, though the Court do not 
give their reaſons at large. L. H. is conſtrued to 
take an eſtate tail (notwithſtanding the expreſs 
eſtate for life and no longer) © to effectuate the ma- 
* nifeſt general intent of the teſtator; now, what 
was that ? that the eſtate ſhould not go to the re 
mainder man while any of the lineal deſcendants of 
the firſt deviſee were alive; but if /n and iſſue 


male ſhould be conſtrued as words of purchaſe, the 
ſons could take only for life and the grandſons not 


at all, and therefore, to effeQuate the manifeſt ge- 


neral intent, the words for want of ſuch iſſue male 


are conſtrued as for want of heirs male of his body, 
and being coupled with an expreſs eſtate for life, 
made an eſtate tail by implication : and without 
going through the other caſes cited for the de- 
fendant, I will be bold to fay, that the reſult of all 


of them, is, that wherever there is a deviſe to a 


man for life only, with a remainder to his iſſue, he 
not having a child, there, to effectuate the prevaleut 
and predominant intent of tranſmitting through 


the ſeveral lineal deſcendants per /tir/es (the only 


way they can take, ) all the iſſue muſt take through 
the firſt deviſee, who conſequently muſt take an 
eftate rar „ 

It is true, at firſt, ſuperadded words engraſted 
on the word //e in the plural ſenſe, were held to 
make a difference, though they contained no more 
than the former words: in 3 Keb. 109. (6) Har 
lays, © deviſe to 4. for life, remainder to his 


* 1flyve and the iſſue of ſuch iſſue; there ue 


* of A. is a word of purchaſe, and but de/tz- 


(a) 1 Burr, 38. (6b) King v. Melling. 
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6 deſignatio perſonæ; this was an extrajudicial 
opinion, but in the caſe of Shaw v. Weigh, (a) the 


Court adopted his opinion; that judgment how- 


ever was reverſed upon a writ of error to the Houſe 
of Lords; and that deciſion, though againſt the opi- 
nion of the majority of the judges, has been follou- 
ed ever ſince: ce v. Grew.(b) Legate v. Seuel. (c) King 


v. Burchall : (d) and all theſe caſes ſhew that mere 


ſuperadded words, which may be words of limita- 
tion in a will, engrafted on the word. iſſue in its 
plural ſenſe, if they would tranſmit the eſtate in 
the ſame courſe as it would have gone by force of 
the original word, have no effect ; but if they 
would tranſmit the eſtate differently, then they 
have eſſect and ſo the general effect and reſult of 
all the caſes cited for the defendant, is, that where 
there is a deviſe to 4. for life, he not having any 
child, remainder to his iſſue generally, in the plu- 
ral indefinite ſenſe, with remainder over, there, to 
effectuate the intent of tranſmitting the eſtate to all 
the lineal deſcendants of the firſt deviſee, before the 
remainder over ſhall veſt in poſſeſſion, Yue ſhall be 
tantamount to heirs of the body,; and the iſſue of 
the iſſue, to take at all, muſt take through the firſt 


deviſee, and therefore he of neceſſity muſt take 
in tail, and ſo the particular intent of giving to him 


for life only, muſt be rejected: - and further, in 
that caſe, ſuperadded words of the ſame preciſe 
import, engrafted on the word iſſue, will make no 
exception to this rule. | 
Now ſee what is the rule where the deviſe is to 
A. for life, remainder to his iſſue, or even to the 
heirs ef his body, not uſed in a plural or collective 
ſenſe, but either, directly, or by words of expla- 
nation and reference, uted as deſignating certain in- 
dividuals of the iſſue, and not the whole race, with 
words of limitation ſuperadded. Now, in order 
to ſee what it thould be in ſuch caſe, it is to be ob- 


(a) 2 Sir. 793, (% 2 Wrils. $22. (c) 1 Eg. Abr. 359. 
| (c) 1 Bro. Ch. Cas. 211. | ; 


ſerved, 


cal ſenſe, elſe he would derive no benefit from the 


ſtatute of Wills : but he ſhall be preſumed to uſe 
technical words in a technical ſenſe, unleſs the 


. contrary appears; thus, a deviſe to a man and his 


heirs, without explanation, gives a fee, but if the 
teſtator add, © and if he die without iſſue, that ex- 
plains his intention in uſing the former words, and 


it ſhall be held an eſtate tail. So if it be © to A. 
e and his heirs, and if he die without heirs, then 


© to a collatera! relation ;”” there it is an eſtate 


tail only to A. for he cannot be without heir, while 
there ſhall be any collateral relation, and therefore, 
it is impoſſible that the remainder ſhall take effect, 


_ unleſs © heirs” be.conſtrued, © heirs of his body.” 


And as heir may be explained ſo as to mean © Heir 


** of the body,” fo © heir of the body,” may be 
ſhewn to mean “ ſon,” as in Archer's caſe (a). That 
was a deviſe to R. A. for life and after to the next 
heir male of R. A. and the heirs male of the body 
of ſuch next heir male—there, becauſe the word 
heir is m the fingular number, preceded by the 
word next, and followed by the words, heirs male of 


the body, in its ſenſe of a word of limitation, it was 


held a defignation of the eldeſt fon, and ſo a word 
purchaſe : and I think this caſe not diſtinguiſh- 


able from the preſent in principle, when cloſely 


compared. Bur hett v. Durdant, (b) was a deviſe 


to one for life, remainder to the heirs male of his 


body, now living, the deviſee having a ſon at the 
time. Lobe v. Davies; () Deviſe to 4. and his 
heirs lawfully begotten, that is to ſay, to his firſt 
and other ſons ſucceſiively, in tail male, and the 


heirs of ſuch firſt and other ſons. So Liſle v. 


(a) 10 65, (% 1 Fg. Abr. 214. by the name of Fames v. Richards 
fon. (c) 2 Ld. Raym. 1564. | 
og. f Gray 


VILLE. 
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; CASES DETERMINED IN THE 
Gray. (a) Limitation 'to 4. for life, remainder to 
his four eldeſt fons ſucceſſively in tail male, and fo 


ſeverally and reſpectirely to every of the heirs male 
of the body of ſuch heirs male, and for default of 


Cas RE, ſuch iſſue remainder over: here the words, © and 


* ſo ſeverally,” Oc. were confidered as words of 
reference, and the words heirs male conſtrued by 
the word referred to, viz. /ons, and A. took for life, 
remainder to his ſeveral fons in ſucceſſion. Theſe 
caſes ſhew, that the words heirs of the body,” 
though technically words of limitation, may by 
circumſtances and words of reference become 
words of purchaſe or deſignation of the perſon, and 
when the word heir was changed from a word of 
limitation to a word. of purchaſe, it would be 
ſtrange, if the word i/ur, which technically is not 
a word of limitation, could not be moulded in the 
ſame manner :—and theſe cafes eftabliſh alſo, that 
wherever heirs of the body, or iſſue, clearly mean 
/9ans, and that words are ſuperadded, which may 
ſerve as words of limitation, there both theſe words, 
following a deviſe for life to the father, are words 

of purchaſe. | | | 

Then the ſingle queſtion in this caſe is, in which 
of theſe two ſenſes did the teſtator uſe the words 
ue male of M; in the plural and collective, or in 
the ſingular ſenſe, viz. to each fon individually, in 
ſucceſſion? and I think he has uſed them in the 
ſingular ſenſe. His words are, to E. M. for life 
only, and from and after the determination of that 
eſtate to his lawful iſſue male, and the lawful iſſue 
male of ſuch heirs: by heirs, he means clearly, 
* heirs male of the body.” Now, had he ſtopt 
here, the words ut male of M. muſt have been 
taken in their plural ſenſe, with words of the ſame 
import ſuperadded, and therefore, on the autho- 
rity of King v. Mclling, &c. the iſſue of E. M. muft 
have been a word of limitation; for not being a de- 
ſignation of any individual, the iſſue of the iſſue 
could not take at all, but through E. A. But he 
proceeds, ©. the eldeſt of ſuch jons of the ſaid E. 


(a) 2 Lev, 223. 
| M. to 
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M. to take and be preferred before the youngeſt,” 
&'c.; theſe are words of reference to the former 
words iſſue male of M. and this cannot be conſidered 
tautology ; for had he meant to ſay preciſely what 
he had expreſſed before, he would have ſaid © the 
* eldeſt of ſuch ſons,” (extending to all the pre- 


ceding iſſue male) whereas he ſays to the eldeſt of 


ſuch ſons of E. M. | | 
Now, by coupling the ſuperadded words, as 

my brother Boyp has done, to the words of 

the deviſe, © remainder to his lawful iſſue male,” 


to which they refer, it will run thus: to E. M. for 


life, and after the determination of that eſtate, 


to the iſſue male of the ſaid E. M. the eldeſt 


always of ſuch ſons of the ſaid E. M. to be pre- 
ferred and to take before the youngeſt, and to 
the iſſue of ſuch heirs. Or ſuppoſe thus: to E. M. 


for life, and from the determination of that eſtate, 


to his iſſue male, or heirs, or ſons, the eldeſt of ſuch 
iſſue male, or heirs, or ſons, to be preferred, &c. 
there could be no doubt, that the teſtator meant 
the ſons of E. M. and no more. , 

_ Suppoſe the teſtator had not added the word /ons, 
as an explanation of the preceding words, and that 
the will ſtood thus: to E. M. &c. and to the iſſue 
„ male of M. and to the iſſue of ſuch heirs, the 
*« eldeſt of ſuch i/ize male to be preferred,” &c. 
inſtead of © the eldeſt of ſuch /ons.” Here, by 
reference, the eldeſt iſſue male is to take, to him 
and his iſſue male generally: and then the next 
iſſue male and his ſons ; and then I do not fee how 
this caſe differs from Archer's caſe; the eldeſt of 
ſuch iſſue male here, muſt be ſynonymous with next 
heir male, in Archer's caſe, and iſſue male to heirs 
male. The firſt, ſecond, third, Sc. iſſne male in 
this caſe is nomen ſingulare, as much as next heir 
male in Arcber's caſe, and the ſuperadded word 
ue, indefinitely and as nomen collectivum, is as 
much a word of limitation in a will as the ſuper- 
added words heir male of the body in Archer's caſe ; 
and therefore, if the teſtator had 70 given us this 
word ſors, as a tranſlation of what he meant, I do 
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book, HENLEY gives the true reaſon. The words 


firſt deviſee, and that, not unleſs he had: been held 


| of the teſtator be preſerved. 


CASES DETERMINED IN THE 


not think this cafe could have been diſtinguiſhed ö 
from Archer's caſe. 

And this brings me to the cafe of Bachhouſe v. 
Wells, for which I refer, rather to 4 Dur gf. &. E. 
297 (a), than to Eg. Abr. becauſe in the former 


in that caſe are(b), © to A. for life only, without im- 
peachment of waſte, and after his deceaſe to his 
Hue, lawfully begotten, if God ſhall bleſs him 
with any, and to the heirs male of the body of ſuch 
iſſue:“ there Lord HEN LEV thought that the word 
iſſue was ſo connected with the other words, as to 
make it be conſtrued nomen fingulare : ſo here, iſſue 
male is nomen fingulare, being connected with the 
eldeſt of ſuch ſons, &c. 

I think, on the whole of this caſe, that it is dif- 
tinguiſhable from the caſe of Roe v. Grew, and all 
the other caſes cited for the defendant : it was ne- 
ceſſary in all thoſe caſes to conſtrue fue a word of 
limitation, in order to enable the iſſue of the iſſue 
to take at all, as they could only take through the 


to take an eſtate tail; that is the prevailing intent 
- the teſtator, and therefore the words © for life” 
for life only,” were rejected; but that ſhould 
o_ be done but from neceſhty ; and the diſtinction 
between this caſe and thoſe 1s, that here is no ſach 
neceſſity as was in them, to violate the particular in- 
tent; here the ſons may take, and the whole will 
may ſtand good together. E. M. may well take an 
eſtate for life, and his ſons an eſtate tail, and there- 
by, not only the general, but the particular intent 


Judgment | for the plaintiff (c). 


(a) Cited by Lord Keeper Hexury, in the caſe of Ki ing „ 
Burchall. 

(6) As ſtated in 1 Eg. Abr. 184. 

(e) This judgment was afterwards affirmed, on a writ of error, 
to the Houle of Lords. Vid. 3 Ridgeto, par. Caſ. 
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Exchequer: 


July 7, 1794. 
Scor againſt Canraoon.* 


BARRINGT ON: moved that the officer be direct- — Ad 
ed to tax the coſts of the remanet, which, was t bas been en- 
entered in this cauſe. We genes 
Clarke, on the other ſide, mentioned the caſe of party who is 
Kelly v. Quin, Vern. and Scriv. 256. ; but the Court fg, un 
was clearly of opinion, that the preſent practice was 
otherwiſe 3 and SmiTH, Baron, ſaid that the prin- 
ciple i in all ſuch caſes 1s, that the party defeated 1s 
liable to all the coſts that may incidentally occur; 
the plaintiff, on account of his unjuſt demand; 
the defendant, on account of his ur;uſt refſt- 


ance (aj. 


This and the following caſe of Patrick v. Heron, were by ac- 
cident omitted to be inſerted among the caſes of laſt Trinity Term. 


a) Vide Houſton v. Welſh, ante, p. 239. 
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- King's Bench, 
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Saturday, Fuly gth, 1 794. 
1794. PaTRICK againſt HERON. 


The agent er ASSUMPSIT upon a foreign bill of exchange, by 
_—_ of be; the indorſee againſt the acceptor, tried before 
of exchange, to Co CLONMELL, who reported the caſe as fol: 
La been beg lows:— The bill of exchange was dated the 24th 
ed, may main- Of September, 1792, requiring the defendant nine 
can an ale months after date to pay to the order of M*Farland 
it appears at the and Co. 375 mil-reas :—the bill was accepted by 
eria\thathe has the defendant, and indorſed by the payees to the 
intereſt therein. Plaintiff, who was their agent, or factor, which ſpe- 
. cial indorſement was eraſed ; there was, of courſe, 
a blank indorſement, which was filled up with the 
plaintiff*s name, at the trial. The bill was proved 
to have been proteſted. It was inſiſted upon by 
the defendant's counſel, that the plaintiff ſhould 
be called, the bill appearing to be the property of 
M*Farland and Co. and fo proved by the plain- 
tiff's witneſs, the plaintiff being ml an agent, 
without any power of attorney; having ſued as 
indorſee, and proved not to be indorſee. His 
Lordſhip nonſuited the plaintiff, but gave him 
leave to move to ſet aſide the nonſuit, which was 

now moved accordingly.  _. 
Beresford, Saurin, and Jebb, for the plaintiff. 
There 1s no allegation by the. plaintiff that he is the 
beneficial owner of the bill of exchange; 2 he 
7 a | | ates 


GG. w a A3532 Us. w 
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fares is merely that it was indorſed to him. Where- 
ever a bill of exchange is indorſed, the party to 
whom it is indorſed, is, by the law of merchants, 
aſſignee of the bill, and therefore no declaration by 
an indorſee ever ſtates that he is owner of the bill, 
or that he brings the action in that character; he 


merely ſtates himſelf as indorſee ; but what may 


be the truſts as between him and any other party, 
is matter examinable in a Court of equity; a 
Court of law is under no neceſſity of enquiring 
into it. So the aſſignee of a judgment is entitled 
to bring an action, though by deed he may be a 
truſtee for other perſons. The queſtion then is, 
whether the declaration was proved — the indorſe- 
ment by the payee was proved, and that entitled the 
plaintiff to recover; he might, and in fact did, at 
the trial write, over the blank indorſement, his 
own name, and make it payable to himſelf, after 
which he was aſſignee in fact and in law, and if he 
was an agent for other parties, he then became a 
truſtee for them. Tindal v. Brown, 1 Durnf. & E. 

Clerk v. Pigot, 1 Salk. 126.— The bill was ſufficiently 


transferred by the indorſement to the plaintiff, and if 


an action were brought by M Tarland againſt H- 
ron, he might plead the recovery in this action with 
proper averments. Much inconvenience may ariſe 
from diſcouraging this action. The payees of the 
bill are ſoreigners, and if they brought an action, 


they would be obliged to give ſecurity. It is an uſual 
practice among merchants to give bills to third per- 


ſons to recover for them. So factors may recover 
property for which they are reſponfible; even where 


a bill is ſtolen,” and indorſed for value, the amount 8 


of it can be recovered by the indorſee. 


05 Driſco!l for the defendant.—It is admitted, that 


ic there be an indorſement in blank, the perſon to 
whom it is made, has an election to take it as aſſignee, 


or as ſervant, and if the indorſer pleaſe to bring an 


action, the indorſee may be a witneſs for him, Lucas 
v. Haynes, 2 Lord Raym. 8 8 I.; and in Peacock v. 


N n | | Rhodes, 


„ 
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Rhodes, (a) Lord ManspieiD fays, © poſſeſſion of x 
pill is proof of the property '* : but theſe poſitions 
do not apply to the preſent caſe. Where a party 


elects to proceed in one of two characters, there 


-muſt be ſome act to ſhew his election; poſſeſſion of 
a bill is only prima facie evidence of property, but 


it is not concluſive; it may be rebutted, and here 
is the ſtrongeſt evidence, that of the plaintiff*s own 


witneſs. What prevented the action from being 


brought in the name of the payees? It would be 
no hardſhip upon them, and there 1s no caſe, 


where it appeared in evidence that all, property 


was out of the plaintiff, where it has been held that 
he could recover. ä 
"CHAMBERLAIN, Juſtice. There was a caſe deter- 
mined lately in the Common Pleas upon this point. 
An action was brought by Mr. Burke, againſt Mr. 
Molloy, as acceptor of a bill of exchange ; the an- 
ſwer of the plaintiff in an equity ſuit was read, in 
which he ſtated; that he had afligned all his right 
and title to a third perſon; fo that he had aſſigned 
the intereſt, and was but a truſtee. But he had not 
indorſed the bill actually. The point was ſaved, 
and the Court was of opinion, that though: he had 
not the beneficial intereſt, he ought to recover, 
having the legal property (6). = 
The Court took time to conſider, and on the 
laſt day of the term gave judgment for the plaintiff. 


Lord CTLONMELIL, Chief Juſtice. We have con- 
ſidered this caſe upon the motion made, and are 
unanimouſly of opinion, that the plaintiff was a bond 
fide holder, and therefore the non-ſuit muſt be ſet 
aſide. That caſe of Burke v. Molloy, comes ſo ex- 


| actly to the preſent, that if we were diſpoſed to 


get out of it, we could not; and beſides, the 
Court will always lean in ſupport of a mercantile 
tranſation. Let the non-ſuit be ſet aſide without 
colts. „„ | 
Poſtea to the plaintiff. 


(4) Doug. 611. (5) Ante, 45. | 
Exchequt. 
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Erxche quer. 
February 3d, 1795. : 
Corzlaxn againſt LANGAN. : 1795. 


A Declaration on a. promiſſory note was. filed Cauſe of action 
as of the laſt day of Trinity Term (July ib) gans ue 'n 
and it appeared on the face of the declaration, that the long vaca- 
the note in queſtion did not become due till the — 
24th of July. There were alſo counts for money pearance as of 
had and received, and money lent and advanced. CS 
To this declaration there was a general demurrer. filed his decla- | 
„ 


The Court directed Mr. NVibill, the officer, to pearance ; on 

ſearch for precedents, and the next day, Je 
| action appeared 

to have been 


YELVERTON, Chief Baron, delivered the opi- commenced, be- 
nion of the Court. The plaintiff was led 1n- fore the cauſe 
to this error, by the defendant himſelf, who aud che Court 
entered his appearance as of the laſt day of obliged the de- 
Trinity Term, though he was not obliged to ter happen. 

do ſo until the following term, when the ſub- ance as o 

pena, (which had in fad, iſſued in the vacation) nd t 

was returnable, the plaintiff having only followed pay the coſts 

the regular practice in filing his declaration as of of the de- 
| the zeſte of the appearance. Now, ſee what the 

Court has done, where the defendant app earstoo 

ſoon—* 21/t November, 1776. The cauſe of action 

having ariſen in the laſt vacation, arid the ap- 

* pearance being entered as of the laſt term, it 

* 1s ordered by the Court, that the appearance 

En] Nn 2 5 « and 


/ 


510 


1798. 


— ld ; 


COPELAND 


againſt 
LANG AN» 


CASES' DETERMINED IN "THE 


and the rule for non pros. obtained thereon for 
want of a declaration, be ſet afide, and that the 
defendant do appear as of this term in two days 
after ſervice of this rule; and in another caſe, 


cc 


| of * Byrn v. Cullen, in 1170, ſabpana iſſued, 


and appearance entered before the return day | 
was out ; plaintiff did not know of the appear- 
ance, but entered proceſs to a commiſhon of - 
& rebellion, and had the defendant taken on the 
* commiſhon—Defendant moved to ſet aſide the 
proceſs for irregularity ; plaintiff ſhewed cauſe, 
* and the Court allowed the cauſe with coſts, and 
< alſo the coſts of proceſs, and the defendant to 
enter an appearance as of this term, or plaintiff 
to be at liberty to go on with ſuch'proceſs.” We 
think therefore, on theſe rules, that we ſhould 
oblige the defendant to enter an appearance as of 


cc 


cc 


cc 


cc 


cc 


 MithaeImas term, and give plaintiff leave to amend 


* 


his declaration, and that the defendant muſt plead 
forthwith, and pay the coſts of the e. 


Dunn and IF. Collis, for the Demurrer. 
M. Johnſon and P. Burrowes, againſt it. 


> Exchequer 
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Error, againſt 
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i 38 2 „ Nen i 2 — 
RROR from the Court of Exclequer, where A right of ac. 

4 1 . ON upon con- 

F the defendant in error, had brought an action ua, hough 
the caſe againſt the plaintiff in error. The decla- founding only in 
ration ſtated, that one Robert Compton Bolton, on feited by an — 


the 21/ of April, 1788, at Dublin, &c. was in- tainder of felo- 
debted to Fay, in the ſum of 245/. 15. Sdb. lawful 7: 


*#@F 2 XA 


ourt of Dub-. 
the ſpecial inſtance and requeſt, and for the pur- . — 
poſe of him, the ſaid Robert Compron Bolton, paid, Ach 2 fle bar 
laid Out, and expended. ; And alſo, in another per recordum, 
ſum of 245/. 1s. Sdb. for ſo much money, by the eons rg 
laid, Robert Compton Bolton, before that time, there proceedings. 
had and received to the uſe of him the ſaid Patrick, | 
aud being ſo. thereof indebted, he the ſaid Patrick, 
for recovery of thoſe debts, afterwards: to wit, the 
ſame day and year,, and at the place aforeſaid; in 
due form of law, impleaded him the ſaid Robert 
Compton Bolton, in the Court of the Mayor and 
Sheriffs of the City of Dublin, aforeſaid, having 
thereof lawful juriſdiction, and him the ſaid a 
n | | a { { Der 4 
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bert Compton Bolton, under proceſs of the ſame 
Court, cauſed to be committed a priſoner in the 
Marſhalſea priſon of. the ſame City, to anſwer him 
the ſaid Patrick, in an action for the ſame debts; 
and he the ſaid Robert Compron Bolton, being there- 
of in cuſtody, a certain diſcourſe was, afterwards, to 
wit, the ſame day and year, and at the place afore- 
ſaid, had and moved, between them the ſaid Fon 
Efpine Batty, Patrick Fay and Robert Compton Bolton, 
of and concerning the debts ſo as aforeſaid due 
by the ſaid Robert Compton Bolton to the ſaid Patrick 
| Fay, and thereupon the ſaid Robert Compton Bolton 
offered and propoſed to and with the ſaid Patrick 
Fay, in manner following, (that is to ſay) that if 
he the ſaid. Patrick, would then immediately dil- 
charge him the ſaid Robert Compton Bolion out of 
cuſtody from the - impriſonment aforeſaid, and 
alſo forbear further to proſecute his ſaid ſuit againſt 
him the ſaid Robert Compton Bolton, he the ſaid Ro- 
bert Compton Bolton would thereupon immediately 
execute to him the ſaid Patrick Fay an aſſignment 
of a certain ſum of 60. a year, to hold, receive, 
and take the fame to him the ſaid Patrick, until he 
the ſaid Patrick, ſhould thereout be fully paid his 
ſaid debts, together with all intereſt and coſts ac- 
crued, or thereafter to accrue due thereupon. 
And the ſaid Patrick faith, that miſtruſting the 
offer and agreement aforeſaid, of him the ſaid 
Robert Compion Bolton to be artful, and deceitful, 
he the ſaid Patrick, did thereupon refuſe to diſ- 
charge him the faid Robert Compton Bolton from ſuch 
cuſtody, or in any manner forbear to proſecute his 
ſaid ſuit againſt him; and thereupon the ſaid John 
Eſpine Batiy upon his own part, afterwards, to wit, 
on the ſame day and year, and at the place afore- 
ſaid, in conſideration, that he, the ſaid Patrick would 
at the ſpecial inſtance and requeſt of him, the faid 
J. E. Batty, then forthwith diſcharge him the ſaid 
R. C. Bolton from his impriſonment aforeſaid, at the 
ſuit of him the ſaid Patrick, and would alſo from 
thenceforth altogether forbear, further to gr 
is 


* 
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hai ſaid ſuit, againſt him the ſaid R. C. Bolton, upon 1798. 
himſelf aſſumed, and faithfully promiſed him the. 
faid Patrick, that he the ſaid J. E. Batty, would be Barry 
accountable to him the ſaid Patrick, for the due againſt 
execution of the ſaid aſſignment, of the ſum of 
601. -a-year, ſo agreed upon by the ſaid Robert 
Compton Balton and his _ to the ſaid Parrick, or 
that he ſaid J. E. Batty, would become anſwerable 
to him the ſaid Patrick, for the debts, ſo as afore- 
ſaid due by him the ſaid R. C. Bolton, to him the 
faid Patrick, provided the ſame ſhould not amount 
to more than the ſum of 3001. ſterling, or that the 
ſaid J. E. Batiy would give up the perſon of the 
ſaid Robert Compton Bolton; and the ſaid Patrick 
faith, that giving faith and credit to the promiſe 
and aſſumption aforeſaid of him the ſaid F. E. 
Batty, he, the ſaid Patrick, did, at the ſpecial in- 
| ſtance and requeſt of him the ſaid F. E. Batty, then 
| forthwith diſcharge the ſaid R. (. Bolton from his 
impriſonment aforeſaid, at the ſuit of him the ſaid 
Patrick, and did alſo from thenceforth altogether 
forbear further to proſecute his ſaid ſuit againſt him 
the ſaid R. C. Bolton. Nevertheleſs, although the 
ſaid R. C. Bolton and his wife, have not fince exe- 
cuted, but wholly refuſed to execute the aſſignment 
aforeſaid to him, the ſaid Patrick, and although the 
ſaid F. E. Batty had notice from him the ſaid Pa- 
trick, that they, the ſaid R. C. Bolton and his wife, 
ſo refuſed to execute ſuch affignment ; yet he the 
ſaid J. E. Batty, not regarding his promiſe and 
allumption aforeſaid, in form aforeſaid made, but 
intending to deceive and defraud him the ſaid Pa- 
trick, in this behalf, the debts ſo due by him, the 
ſaid R. C. Bolton, to him, the ſaid Patrick, hath not 
paid, though the ſame debts do not amount to 
more than the ſum of 3001. neither hath the ſaid 
FJ. E. Batty' given up the perſon of the ſaid R. C. 
Bolton, although he, the ſaid J. E. Batiy, was there- 
unto afterwards, to wit, on the 1/7 day of May, in 
the year of our Lord, 1789, and often afterwards, 
at the place aforeſaid mentioned, requeſted wy m_ 
| | 5 Fatrick, 


Av. 
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1795. Patrick, and he, the ſaid Patrick ſaith, he is injur- 
ed and hath damage in the premiſes to the amount 
—_— of 3001. ſterling. „ 
Far, he defendant, Batiy, pleaded, firſt that the plain- 
tiff ought not to have or maintain his action afore- 
ſaid, againſt him, becauſe he ſays, that at an ad- 
journment of the general ſeſſions of the peace, and 
general gaol delivery of the Lord the now King, 
held at the 70%, of the City of Dublin, in and 
for the County of the ſaid City of Dublin, on 
ur ſday the 4th day of September, in the year of our 
Lord, 1788, before Denis George, Eſq. Recorder 
of the ſaid City, Henry Bevan and William James, 
aldermen of the ſaid City, and their aſſociates, 
Juſlices of the ſaid Lord the K ing, aſſigned to keep 
the peace, in and for the County of the ſaid City, 
and to hear and determine divers felonies, treſ- 
paſſes, and miſdemeanors, committed or done 
within the County of the ſaid City, and alſo to de- 
liver the gaol of the County of the ſaid City of all 
priſoners and malefactors therein, the ſaid Patrick 
Fay was attainted of a felony, for falſely, malici- 
_ ouſly, and 'feloniouſly, uttering and publiſhing a 
falſe forged and counterfeit receipt in writing, of 
one Patrick Fulham, well knowing the ſaid receipt 
to have been falſe, forged, and counterfeited, and 
not to be the true receipt of the ſaid Patrick Fulham, 
with intent to defraud one Lancelot Fiſher, as by 
the record of ſaid attainder, now remaining of 
record in ſaid Court more fully appears; and this 
he is ready to verify, with this, that the ſaid at- 
tainder ſtill remains, and exiſts in full force and 
effect, not reverſed, recalled, vacated, or annulled, 
and that the ſaid Yarrick Fay in the aforeſaid bill, and 
the ſaid Patric Fay in the before- mentioned record, 
are one and the ſame perſon, and not other, or 
different perſons, wherefore he prays judgment, 
whether he the ſaid Patrick Fay ought to have or 
maintain his action aforeſaid, againſt him, and ſo 
forth. ; e | „„ 
The 
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The defendant pleaded. r non affumpji it, ee 1795. 
d which iſſue was join 5 — 
The plaintiff demurred genenilly: to the m ples; HASTE 
and the defendant joined in demurrer. The Court A 
of Exchequer gave judgment in favour of - the de- 
murrer ; and to reverſe that JG the f 
writ of error was brought. A i n 
Ibis caſe was argued in laſt. Eaftor abr; by 
Jameſon. for the plaintiff in error, and by Colles for 
the defendant. In Trinity term, by Saurin for. the 
plaintiff, and Frankland for the] defendant and in 
Michaelmas by Burſton for the defendant, _ the 
: Attorney-General in reply for the plaintiff. 
Arguments for the plainiiff in error. It. was 4. 
x leged below, that the plea in this eaſe ought to be 
in diſability or abatement, and not in bar, for that 
the debt claimed was not forfeited by the at- 
tainder; either becauſe in point of law, it was not 
forfeitable; or. that even if it were, that it was 
not forfeited, unleſs it was due at the time of the 
conviction, which ought to appear upon the plea. 
That the debt ſounds in damages, and therefore 
not forfeitable, for that nothing is forfeited, but 
debts certain, whether by ſpecialty, or by ſimple 
contract. Some dicta may be found in the books 
to this effect, but when the authorities come to be 
examined, it will be found, that any contract, 
made previous to the time of the conviction, ſhall 
be forfeitable to the Crown, though it be a cboſ? 
in action, and though the ſum due be not aſeertain- 
ed. Co. Lit. 128, -b. 130, a. 2 Ventr. 282, Webb 
v. Green. 4. Co. 95. Slade's caſe. Hage v. ee 
3 Lev. 29. 2 Lutw. 1601. Staunf. 2 188. 
C0. 62. The King, by his Attorney General, — 
ſue in the name of the Crown, for any debt, or 
right due to the attainted perſon. With regard to 
the objection that this ſhould be pleaded in abatement, 
the law is, that ſuch a plea in bar is good, becauſe 
the convict having no right, is concluded for 
ever, n it is to no 57 l to enquire, . 
ee Seed! 00: the 
TCC ; 


4 Ars 


Ms CASO e nn nt nn, ns 49rhrs . — ns 
Ce ͤ̃ ⁰AdNꝛͤu Eee ee ⁵˙— 9 


RRR rr 
2 


EETIOELY LYN neo EREIESR "x 


| 
1 
| 
| 
F 
y 
|; 
. 
1 
bl 
1 
of 


ol 
1 
ot 
1 
10 
6 
a 
p 
f 
i 
i 
ir 
| 
1 


| 
| 
| 
| 
| 
| 
| 
[ 


516 = 
1795. the Crown has a right or not. A plea in abate- 


CASES DETERMINED IN THE 


ment imports, that the plaintiff at the time of his 


BarTY action brought, labours under ſome diſability ; 


Au. 


but it does not follow, that he may not remove 
that diſability afterwards, and acquire a right to 
ſue. But where a party appears to have no right 
to ſue, that is a good plea in bar. That is the caſe 
here: the party was attainted, this debt was due to 


him, and even though the Crown may not recover, 


he cannot recover. 1 Com. Dig. 10. Bro. V. M. 252. 


It was faid, the debt was not forfeited, becauſe it 


does not appear it was due at the time of the con- 
viction. But the authorities already cited, ſhey, 
that a demand ſounding in damages, for which a 
conſideration is given, is forfeited by attainder. 
Then the time at which it muſt be called a debt, 
was when the conſideration aroſe, which was on 
the 28th of April, 1788, prior to the conviction, 


and this being ſuch an extraordinary caſe, a clerk 


in holy orders, convicted of felony, and yet ſuing 
in a court of law, that every thing muſt be pre- 
ſumed in favour of the plea. But it is objected, 
that the judgment of conviction ought to be ſet out, 
becauſe the Court ought to have the whole judg- 
ment before them, to ſee whether it be void or not. 
It is admitted, that if the judgment appeared to be 
void, it would be an abſolute nullity, but if it be only 


| erroneous, no advantage can be taken of that upon 


? T 


this plea; the judgment is good until it be reverſed. 
It is not e e to ſet out the whole judgment; 
the words, attainted of treaſon or felony,” are 
ſufficient. So in pleading a deed, to plead the 
legal operation of it is ſufficient. Briftow v. Wright, 
Doug. 642. 2 Mod. 102. Lane v. Robinſon, a plea 
of proceedings in an inferior court, with a faliter 


* proceſſum, which the court ſaid was the ſafeſt way 


to prevent miſtakes. 2 Med. 195, Higginſon v. Mar- 
tin. Dundaſs v. Lord Weymouth, Cowp. 668. The 
prolix mode of pleading is abandoned, and ſtating 
the commencement -of a proceeding in a court, 


with a faliter proceſſit, is ſufficient ; becauſe referring 


to the record, the oppoſite party may pray a 
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and ſet it forth, if he wiſh to take advantage of it. 1795 
The Marquis of Winchefter's caſe, 3 Co. 1. ſhews that 
attainted of treaſon is ſufficient to plead in bar. 2 Lev. BarTTr 
81, Doe v. Parmiter. A diſtinction is taken be- Þ{7 
tween the proceedings of the ordinary courts which 
are well known and long eſtabliſhed, and new and 
extraordinary juriſdictions. In the former caſe, 
it is ſufficient to ſet out the proceedings generally: 
in the latter, the whole matter muſt be ſet forth. 
Gage v. Bulkely, 3 Aik. 218. Ridgew. Hardw. 275. 
In the preſent caſe, the Court where the judg- 
ment was had, is an ancient Court, known for cen- 
tries, and its proceedings are always reſpected. 
The Court of quarter ſeſſions and gaol delivery, is 
ſtated to be a court to determine upon all offences, 
whether felony or miſdemeanor: that court had | } 
juriſdiction; if they erred in their judgment, the .- 
party might have had a writ of error, but can take no l 
advantage in this way. But it was ſaid, it does not 
appear, that the offence was committed in the city 15 
of Dublin, where the court was held : the plea 
itſelf, is an anſwer to that objection, and pleading 
to a common intent is ſukcient, Co. Lit. 303, a. 
That which is apparent upon the record, need not 
be averred, 5 Co. 121. 4. Long's caſe. If the in- 
ditment ſtated the offence within the city of Dub- 
lin, it would be ſufficient, and that record is here 
referred to, prout patet per recordum. Vaugh. 92. 
Sir Richard Edgecumbe's caſe. It was alſo objected, 
that the nature of the receipt forged ſhould appear, 
becauſe if it were not above 51. 1t is not within the 
act of parliament, But if it were not above 51. 
the forgery would not be felony, it would be only a 
miſdemeanor. And here it is ſtated to be a felony, 
and therefore ex vi termini within the ſtatute ; Co. 
Lit. 3982. 6. 5 | BY 
But even admitting the plea to be faulty, the de- 
claration is equally ſo, and therefore no judgment 
: can be given upon it. The colloquium ſtates that 
| R. C. Bolton offered and propoſed to and with Tay, 
5 that if he would diſcharge Bolton out of . 
5 | 5" 
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he the ſaid Bolton would thereupon immediately ex- 


w—— ecute to ſaid Fay an aſhgnment of a certain fum of 


Batry 
. againſt 


AY. 


court will ſupport it, nating 


60 J. a- year, and that Batiy promiſed to be account: 


able for the due execution of the ſaid aſſignment 


by Bolton and his wife. This is not the fame aſſign- 
ment, for the wife is not mentioned in the firſt 
part. The breach purſues the ſecond part, for it 
is, that neither Bolton nor wife executed the aſſign- 
ment; for this uncertainty, the judgment ought to 
be reverſed. )/%%%%%%%% Ä] 
Arguments for the defendant in error. The judg- 


ment upon the whole record is well given, and 
- ought to be affirmed. 1½, There is no miſintelli- 


gence in the declaration. The undertaking is, that 
Batty would be accountable for the due execution 
of the aſſignment by Bolton and his wife. He un- 
dertook to procure that aſſignment, not only from 
Bolton, but alſo from his wife. This is the fair 
conſtruction of the agreement, and after verdict, the 
y as it is in writing, 

and every thing neceſſary to uphold” a verdict will 
be preſumed to have been proved before the jury. 
The /aid aſſignment, is the aſſignment of 601. a- 
year offered by Bolton. It was undertaken by 
Batty, not only that the aſſignment ſhould be exe. 
cuted, but that it ſhould be done by Bolton and his 
wife, ſhe having a property in the annuity. at 
'2dly,, As to the plea. The caſes cited on the 
other fide do not contain precedents of attainders. 
They are all judgments in civil actions. Lutu. 
610, there is a plea of an attainder, and it con- 


tains all the requiſites, which it is contended ought 
to be obſerved in this plea. It contains the 1n- 


dictment, the arraignment, the defendant's plea, 
his trial, the verdict, and judgment upon that ver- 
did; and every precedent of a plea of attainder in 
a civil action purſues the ſame mode. But this 
plea ought not to be attended to, becauſe it is in 
diſability of the plaintiff, and it appears by the 
record, that the defendant in the action admits the 
capacity of the plaintiff to ſue, for he joins _ 

| | wit 
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with him, and puts himſelf upon the country, and 
whether the matter of this plea ought to be plead- 
ed in abatement, or in bar, ſignifies nothing, where 
the capacity to ſue is 1 by a ſubſequent plea. 

he effect of an attainder to bar ſome actions is 
not denied; but the queſtion here is, whether it 
be well pleaded; whether the defendant can an- 
ſwer the plaintiff as an able perſon, after denying 
his right, The ſtatute enables a party to plead 
double matter, but that permiſſion cannot extend 
to a ſpecies of pleading not warranted by law, and 
a party always pleads at his peril. The ſtatute is 
no juſtification for bad pleading, nor does it ad- 
mit inconſiſtent pleas, . where one falſifies the 
other. Here the 8 plea deſtroys the firſt, 
aud the judgment of the Exchequer is well given. 
If this attainder be. pleadable at all, it is only in 


1795. 
BaTTY 
againſt 


Fav. 


abatement, becauſe the matter of it can be no bar 


to this action. There is no doubt, that a cauſe of 
action accruing from a pre-exiſting debt will be ſo 
forfeited by attainder, that that may be pleaded in 
bar. But ſee what the nature of this contract is. 
It is to be anſwerable for the debt of another. No 
damages could be forfeited to the Crown by the 
attainder, as againſt Batty : there was no pre- exiſt- 
ing debt from Ba#ty to Fay. There is no difference 
between outlawry in civil action, and an attainder 
for felony, when pleaded to a civil action. Clark v. 
Scroggs, 2 Lutw. 1510 : an outlawry was pleaded in 
bar to an action of covenant, and it was held good, 
for the rent in arrear became forfeited ; but it 


was held to be no plea in bar, as to damages ſought 


to be recovered, for a breach of covenant in not 
repairing; and there was judgment for the plaintiff, 
becauſe the plea did not go to the whole; whereas 
the defendant might have pleaded in abatement to 
the whole. If that caſe be law, it is ſufficient upon 
wa par of the calc. ion 5 
But this plea is defective. Without queſtioning 
the juriſdiction of the Court, though that might be 
done, the offence ſtated is the forging of a receipt in 
3 | writing 
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1795. writing, and no other deſcription is given of it; 
\——— for. aught appears, it might be a receipt for a letter 
9 1 or other article, and not a receipt for money. The 
Fax. matter pleaded is ealled an attainder, but nothing 
eo nomine can be an attainder, where the conviction 

works no corruption of blood. Co. Lit. 391. 6. 
There are only three general ſtatutes, which apply 
to this point, 28 Eliz. c. 3. which made forgery of 
deeds and wills, felony ; the firſt offence is puniſh- 
ed with a forfeiture of double damages to the party 
grieved, the pillory and impriſonment : the ſecond 
offence is felony, without benefit of clergy. The 
3 Geo. 2. c. 4. makes the forgery of any receipt for 
money, or goods above the value of 5 1. a clergy- 
able 1 The 17 Geo. 2. c. 11, takes away the 
benefit of clergy, and that ſtatute is made perpe- 
tual. Upon looking into the precedents, it will 
be found, that they are not confined to a ſtatement 
of an attainder eo nomine, but they ſet forth the 
preſentment of the grand jury, arraignment, Cc. 
The Queen v. Archbiſhop of E Co. Entr. 
481. b. Eliz. Littleton's caſe, Co. Entr. 422. Freſh 
wood v. Clubb, Ibid. 699. Ognell v. Ruſſel, Co. 
Entr. 246. Arundel v. Lord Pembroke, lbid. 173. 
Earl of Leiceſter v. Hayden, Plowd. 384. Biſſe v. 
Harcourt, Garth. 137. In the laſt caſe, the record 
15 not ſet out, but the ſtatement of the caſe ſhews 
how it was, T Lutw. 610. In Rex v. Geary, 2 Salk. 
630. and 1 Show. 131. the attainder was reverſed, 
becauſe it did not ſhew, that the party was aſked, 
what he had to ſay, why judgment ſhould not be 
given againſt him. 3 Mod. 265, an anonymous 
caſe in the old edition, but in the new one 
called Bolton's caſe, has the ſame point. Now, it 
does not appear, by this plea, that the party was 
attainted of a felony; would it be ſufficient to ſay 
generally, that he was attainted of felony ? Clearly 
not. Then it ſtates forging a receipt, but not 
averring that it was a receipt for money to the 
value of 51. it is the ſame as if nothing had been 
ſaid reſpecting the receipt, and ambiguum placitum 
| interpretart 
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interpretari debet contra proferentem. Co. Lit. 303, 
h, Nothing is to be taken by intendment, 2 Ro. 
abr. $02. 5 I 8 

The conviction in this caſe was before a limited 


juriſdiction, and though courts have lately indulged 


a liberality in pleading, they will not be fo favour- 
able to that-which goes to deſtroy the right of the 
arty. Every allegation ſhould be taken moſt 
liel in ſuch a caſe. There is no averment in 
this plea, that the offence was committed within 
the juriſdiction of the Court. 2 Atk. 397, Burk 
v. Brown, A conviction of manſlaughter was plead- 
ed, and Lord HARDwICSERE ſaid, he could intend. 
nothing in ſupport of the plea, and held it was in- 


| ſufficient in not ſetting forth the juriſdiction to * 


S2 
1795. 


Barry 


Tit. 


the offence. It does not appear upon what the al- 


leged attainder is founded, for no conviction is 
ſtated, Staunf. P. C. 192. 3 Inſt. 216, 217. 2 Hawk. 
P. C. 456. Upon this point depends the whole 


queſtion; whether this matter ſhould be pleaded in 


bar or in abatement : becauſe the time of the con- 
viction ought to be ſtated, to ſhew, whether the 
right of action was veſted at that time. All ſuch 


rights as are acquired after conviction remain in the 


attainted perſon. An attainted perſon may even 


acquire land, which can only be deveſted by inquiſi- 
tion. Here the cauſe of action aoſe on the 21/} of 


April, 1788. The jndgment is ſtated to be on the 405 
September, 1788, ſo that the cauſe of action accru- 


ed antecedent to the attainder, but the day of the 


conviction is not ſtated. But if it were any day an- 

tecedent to the 21/# April, 1788, the attainder re- 

lates back to the conviction, and- therefore, the 

cauſe of action was not deveſtek The judgment, 

Jherefore, ſhould be afhrmed. . 
This day the Court gave judgment. 


Lord CTLONMELL. (After ſtating the record.) 


Upon theſe pleadings, two general queſtions in law 


are made, to which I think the ſeveral points are re- 


ducible, as objections applicable to the one or the 


other. The firſt queſtion is, whether the cauſe of 
| = Y action 
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1795. action be forfeitable ? The ſecond is, whether the 
—, forfeiture and attainder be well. and ſufficiently 
Barre pleaded as a bar? Before I go into the argument 
EH upon theſe queſtions, I will ſtate the circumſtances 
of the plaintiff below, ſomewhat abſtraQedly : A 
man attainted of. felony of death, adjudged. to be 
banged, unpardoned, his judgment ſubmitted to - 
in point of. law, unreverſed, not falſified by writ 
of error or plea, brings an action upon the caſe in 
a ſuperior court, upon an aſſump/it, for a debt ſtat- 
ed by his declaration to have been due upon a day 
long before the conviction or attainder; to this ac- 
tion, the attainder, unreverſed, is pleaded as a bar, 
and without traverſing any fact, or pleading nu/ tie! 
record, he de:nurs generally. I believe there is not 
in, the, hiſtory, of the law, an inſtance of ſuch re- 
prehenſible temerity, not to ſay, audacity. 

1 ſhall not inſiſt upon any critical or captious ob- 
jections to the declaration, but confine myſelf to 
the conſideration of the plea. Firſt, it is ſaid by 
the defendant in error, in ſupport of the judgment 

below, that the. cauſe of action, being uncertain 

and | ſounding in damages, was not forfeitable :— 

There is no Caſe exactly like the preſent; I had 

rather be governed by precedents and. adjudged | 

| caſes, than reſt upon the reaſon of the caſe, or ar- 

. | gumentative concluſions. Therefore I. ſhall cite the 
following caſes, which appear to be in point to 
ſhew, that the debt ſued for here was forfeitable to 

the, Crown, though ſounding i in damages. I n choſes in 

amen. as debt and W a man has as abſolute a 
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force. It does not appear, that any thing further 
was done. 2 Vemtr. 282. Meb v. Moore; There was 
a plea of outlawry to an action of 222 on a 


GUantum merit, and It Was pleaded, B85 it is here, 
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prout patet per recordum, which was held to be a 


523 
1795 


good plea in bar, and that the conſideration ere - 


ated a debt, though not reduced to a certain ſum. 
] take this caſe to be abſolutely in point, as to this 
part of the preſent caſe. 3 Lev. 29, Hage v. Skin- 
ner; that was an action of afſump/i: upon a bill of 
exchange, defendant pleaded outlawry of the 


plaintiff in bar. Plaintiff demurred, for that out- 


lawry was not pleadable in bar, but in abatement 
only, becauſe the recovery is to be of damages 
only, which are uncertain as in treſpaſs. But it was 
adjudged otherwiſe, the debt being itſelf certain 
and forfeitable, as debts upon ſimple contract. As 
to this objection, I take this caſe to be in point, 
and to over-rule it. | - | 
The ſecond queſtion in the caſe, and which was 
principally relied upon by the defendant in error, 
was, whether the attainder was well and ſufficiently 
pleaded in bar. Firſt, it is objected that it ſhould be 
pleaded in abatement and merely in diſability of 
the perſon. This objection is anſwered not only 
by the foregoing caſes, but expreſsly by Lord 
Cort ; firſt, What is the ſituation of a perſon at- 
tarted of felony ? The judgment puts him out of 
the protection of the law; he is dead in law, he 
can have no right, no title; 2 Inf. 213. Co. Lit. 
128, 6. If the cauſe of action be forfeited by 
outlawry as in debt, detinue, Oc. there, outlawry 
is pleadable in bar, but not ſo, in an action vi 
armis, or treſpaſs, the damages being uncertain 
and not forfeitable. 1 Com. Dig. Abat. E. 2. If the 
choſes in action be forfeited by the outlawry, that 
may be pleaded in bar, which ſhews manifeſtly, that 
cboſes in action may be forfeited. The next ob- 
jection was, that the plea was defective, becauſe 
it is ſhort, and wants ſufficient averments, eſpeci- 
ally, a want of juriſdiction. 2 Lev. 81. Doe v. 
Parmiter, determined by Lord Ha E upon debate, 
and great conſideration. Three points are there 
decided, applicable to the preſent caſe, as I con- 
ceive ; 1}, that the judgment of an inferior Court 
O 0 7 yp 
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1795 may be pleaded in a ſuperior Court ſhortly, with a 
taliter proceſſum fuit or even a recuperavit ; 2dly an 

_ erroneous judgment cannot be taken advantage of 
ray. in pleading, but muſt be reverſed by writ of er- 
ror or falſe judgment. 3dly, the judgment ſhall be 
intended to be good, until it ſhall pe avoided. 
 Mackareth v. Pollard, 1 Ld. Raym. 80. was deter. 

mined upon the authority of the former caſes, and 

it adopts the ſame ſhort mode of pleading. In 1's. 

316, Murray v. Wilſon, the ſame mode of plead- 

ing. is adopted, and fo late as the 16 Geo. 2. re- 

fers to the caſes in 2 Lev. and 2 Mod. as lay. 

The nonſuit is laid to be given and recorded at a 

Court held within its proper juriſdiction; and that 

is ſufficient, though the proceſs below may be 

illegal from beginning to the end. Doug. 642. 

Briſtow v. Wright. Cowp. 665, Dundaſs v. Lord 
Weymouth. Theſe two caſes adopt the ſhort and 
ſubſtantial mode of pleading, and cenſure the vo- 
luminous detail as expenfive and dangerous. And 

in Show. P. C. 94, It is ſaid the ſhort pleading is ſuf- 

ficient from inferior Courts, becauſe the whole 

may be given 1n evidence, the record being re- 

ferred to, prout patet per recordum. In Carth. 148. 

Gold v. Strode, and 3 Mod. 324. S. C. The judg- 

Wil ment of an inferior Court may be pleaded briefly, 
| without ſhewing the gradual proceedings at length, 
and that theſe judgments of inferior Courts are 
not void, but voidable only. But it is objected. 
that the juriſdiction is not ſufficiently averred 
Which I underſtood, was the objection molt relied 
on below, though it has been formally given up 
here. However I borrow no aid from ſuch ad- 
miſſion. It is expreſly laid down, that whatever is 
1 apparent to the Court by neceſſary collection out 
= of the record need not be averred, Co. Lit. 303. b. 
"il and the record of attainder being referred to, the 
inditment, the place where the fact was com- 
mitted, the particulars of the offence and the juril- Ml | 
dliction, muſt all appear, and are here by reference, IM 
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as preciſely averred, as if minutely detailed upon 


this pleading. Beſides, in Long's caſe, 5 Co. 121. 


this ſort of certainty has been held good, and the 


Court will intend, that the place was . within the 
juriſdiction. And I do not think we are to throw 
quite out of our minds, the ſtatute 10 Car. 1. c. 11. 
by which the merits of the caſe upon demurrer are 
made the rule of judicial determination. The de- 


fendant in error might have pleaded nul liel re- 
cord, and taken advantage of any defect; he has 


not done ſo, he has acquieſced in the judgment. 


Ploꝛoden, 390, Lord Leicejter's caſe, and many other 


authorities were cited to ſhew, that the old man- 


ner of pleading was more minute. But this ob- 


jection is removed by the authority of the caſes I 
have mentioned. —2 At. 397, Burke v. Brown was 
cited for the defendant in error, to ſhew the want 
of ſufficient averments. The plea was ſet aſide by 
Lord HARDWISEkE, becauſe not averred, that 
the party was an - alien, and that the perſons 


who tried a man that was convicted, had a com- 


miſſion of gaol delivery. I think, when that 
caſe is looked into, it will appear to be an autho- 
rity for the plaintiff in error. Here, the attainder, 
which was the material fact, is averred, and that 


there was a commiſſion of oyer and terminer and 
general gaol delivery, at a Court as old as the 


law, and highly commended by Lord Cokkx, in his 
4 Inſt. It is eſtabliſhed by old charters, and its 
authority in theſe caſes is confirmed by acts of 
parliament, of which we muſt take notice; ſo that 
it is not that ſpecies of inferior court that is to be 
treated with levity, ſuſpicion, or contempt. Here 
the two points of juriſdiction and ſhort pleading 
being given up on the argument, I confeſs I know 
not what to look at as a ſerious objection. The 
only one which has been ſuggeſted with any 
hope of ſucceſs, is, that the time of the convic- 
tion not appearing upon the pleadings, the cauſe 
of ation might have ariſen after the conviction, 
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and was not forſeitable. If this were the lay, 
which I by no means admit, I have given it an 
anſwer in the former part of the caſe, that the 


cuſe of action appears to have exiſted before the 


couvictiou; and it would be going a great way to 


adopt ſuch a ſtrained preſumption, or to fuppoſe, 
that judgment had not immediately followed the 


conviction, though execution has ftrangely lin. 
gered from 1788 to 1795. For theſe reaſons and 
upon the authorities cited, I am of opinion, my 
Lor.l, that the judgme:it of the Court of Exche- 


quer ſhould be reverſed. 


Lord CaxLeTON. If the plea is properly fram- 
ed, the matter contained therein may be taken 


advantage of by way of bar, and is not mere- 


ly the ſubjet matter of a plea in abatement. 


Whereſoever the ground and caufe of the action are 


by the attainder forfeited, and divefted out of the at 
tainted perſon, and forfeited to the King, the King 
at once 1s entitled to fue. 'Fhe attainted per- 
fon has ceafed to have any right to fue, and it is 
competent to the perfon ſued to ſay, that the per- 
fon attainted has no title to ſue him in any way. It 


is clear that a debt due by /pccialty, is forfeited by 


an attainder or outlawry ; but damages totally uncer- 
tain, are not; for example, damages by battery of 
the perſon. Whatſoever doubts may have been 
formerly entertained, as to ſimple contract debts, 
the law is now ſettled, that although they are re. 
coverable in damages, yet as they involve a duty 
created by the valuable conſideration moving from 
the party, and ariſe from the breach of a pecuniary 
contract, and as the damages are not arbitrary and 
merely dependent on opinion and ſpeculation, but 
may be valued and aſcertained by external circum 
ſtances, they are forfeited. Coke in 1 Inſt. 128: 0. 
does not exclude from forfeiture all perſonal ac- 
tions where damages are recoverable, but merely where 
uncerlain damages are to be recovered. Slade's caſe, 
4 C. 95. g. (which was 44 £1.) ſhews that debts = 

8 by 
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by imple contract are forfeited. So 3 Lev. 29, 1795. 
Hage v. Skinner, 33 Car. 2. Aſumpſit againſt the: 
drawer of a bill of exchange; held that outlaw- PArrr 
ry of the plaintiff might be pleaded in bar, be- FT 


cauſe the debt was certain, though to be reco- 
vered in damages, and forfeitable by outlawry, as 
debt on fimple contract. The original was. (it muſt 
be confeſfed) certain from the terms of the inſtru- 
ment; however, the deciſion ſhews that the mere. 
objection, that the action ſounds in damages, is not 
ſuficient to bar the action, and that at leaſt ſome 
debts by ſimple contract are forfeitable. 2 Yentr. 
282. Webb v. Moore, 2 & 3W & M. Cafe on aſ- 
ſumpfit ; one of the counts was quan. mer. for meat 
and drink, and on demurrer to a plea of out- 
lawry in a civil action in bar, the Court held the 
plea to be good. In that caſe the damages were not 
liquidated by any agreement. 2 Lutw. 1601. 


Pozwis v. Williams, 10 H. 3. Afumpfit for money 
had and received, lent, Sc. Plea of outlawry of 
plaintiff's teſtator in a civil ſuit, in abatement : 
Treby was of opinion, that the debt was forfeited, 


and veſted in the King; and that though by the 
teſtator's death the diſability was taken away, yet 


the debt ſtill remained in the King who might fue 
for it, and that therefore the plea ſhould have been 


in bar, and not in abatement. Powwel held it to be in 
the election of the party to plead it either way. The 
reporter afterwards cites 11H. J. 11, pl. 27. as point- 
ing out a diſtinction between debts due by obligation 
aud by ſimple contract. But he then ſays, “as the 
Inv is now ſettled, outlawry is a good plea in bar 
as well in ſ/umpſit to pay on a gran. mer. as on a 
bill of exchange. Though the two judges in that 
caſe differed as to the manner of taking advantage 


of the outlawry, yet both agreed that the demand 


was forfeited, and that the outlawry might be 
pleaded in bar; one thought, it muſt be ſo plead- 
ed, the other, that it was optional. 2 Lute. 1510. 
(er and Mife v. Scroggs, 12 F. 3. Covenant on 
denture of demiſe, one breach was aſſigned in 

non- 


527 


* —— ö— ̃ͤͤ— . ̃ꝗ M ⁵²ð  — — — — — — 
— — — — — — — — 
Hes: — — — = — 


CASES DETERMINED IN THE 


non-payment of rent; another, that the premiſes 
were out of repair; and a third for rooting up trees; 
outlawry of the huſband in a civil ſuit was pleaded 
in bar to the whole declaration; the Court held that 
it could not bar the claim for repairs, and being 
bad as to part, was ſo as to the whole. They took 
notice of Webb v. Moore, and ſaid the duty, though 
recoverable in damages, was the foundation of that 
action. That was an affirmance of the deciſion in 
Mebb v. Moore. In ſeveral modern cafes wherein 
queſtions have been agitated, whether particular 
demands could be proved under commiſſions of 
bankruptcy, or could be reſtrained by executors, 
or could be ſet off, and whether verdicts could be 
ſet aſide for exceſs of damages; the judges in 
marking the diſtinction between caſes of damages 
utterly uncertain, and of thoſe which did not come 
under that head, have uniformly ranked aſſump/its 
in the latter, and not in the former claſs. Up- 
on this part of the caſe, I therefore am of opi- 
nion, that the ſubje& matter of this action veſted 
in the King by the attainder (ſuppoſing it ſufficient- 
ly pleaded) and that the defendant may by law 
plead the attainder in bar. | - 
It now becomes neceſſary to advert to the mode 
in which the defendant has pleaded. The de- 
murrer is general. It was not neceſſary to ſet forth 
the entire record of the judgment of attainder. 
By a ſhort mode of pleading, prolixity and ex- 
pence are avoided, and yet the party is not deprived 
of any advantage which he might derive from the 
inſufficiency. of the record. From extreme ſtrict- 
neſs on this ſubject, courts of juſtice have arrived 
at great liberality. Formerly it was neceſſary to 
ſet forth the entire record; afterwards it was deem- 
ed ſufficient to ſtate the commencement of the 
ſuit, and then to proceed to the judgment with a 
taliter proceſſum, and at length, when the record 
was only inducement to the cauſe of action, it was 
held that the party pleading it, might begin with 
* quod recuperaſſet;”” and at a later period, the ſame 
EY: | liberty 
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liberty was given, when the record pleaded was the 
ground and foundation of the action. For ſome 
time after the ancient ſtrictneſs was diſcontinued as 
to pleading the judgments of ſuperior courts, it 
was adhered to in thoſe of inferior ones; but at 
length it was relinquiſhed as to inferior courts of 
record, and afterwards as to thoſe not of record. 
The rule as to pleading by a © quod recuperaſſet, 
is that which applies by analogy to the preſent caſe. 
That rule is laid down where the record was only 
inducement, in Cro. El. 877. Eden v. Lloyd: and 
where it was the foundation of the action in Lewis 
v. Weeks, 1 Show. 71. Carth. 85, after verdict in the 
caſe of the judgment of an 'inferior court ; and in 
Eaſtcourt v. Cope, Cro. Fac. 567, in the caſe of the 
judgment of a ſuperior Court on demurrer. The 
ſuppoſed invalidity of the judgment, as pleaded, 
has been much inſiſted on. Some of the objec- 
tions made to its ſufficiency, tend merely to ſhew 
that it is erroneous, if it does not contain more 
facts than are ſet forth in the plea; thus it is ſaid 
that the forging a receipt for leſs than 51. is not 
felony, and that the plea ſhould have ſtated that 
the receipt was for money or goods, to the amount of 
51. Whether the offence was felony or miſde- 
meanor, it was equally within the juriſdiction of 
the commiſſion of gaol delivery, and oyer and ter- 
miner, and ſtating the amount of the receipt was 
not neceſſary to give juriſdiction, but merely to 
aſcertain the nature of the crime, and to regulate 
the quantum of the puniſhment. Higgins v. Martin, 
2 Mod. 195. cited and approved in Cowp. 19, 20. a 
plea, that a plaint was entered, in placiio tranſ- 
greſſionis,” without ſetting forth what kind of treſ- 
pals, held good. Caſes have been cited on both 
des, to ſhew the diſtinction between void and er- 
roneous judgments. The operation of the former 
may be prevented by plea in ſome caſes, and in 
whatſoever ſuit they are relied on, as being, 999d 
any effect, non entities. The latter can be avoided 
only by an appellate juriſdiction, acting —_— 
| | thole 
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thoſe very cauſes reſpectively, the judgment hav- 

ing been firſt duly removed into ſuch judicature, 
and its power of reverſing being exerciſed ; there- 
fore all arguments which merely tend to ſhew that 
the judgment was erroneous, are inadmiſſible here. 
However it has been contended, that the judgment 
is not merely erroneous, but utterly void, for that 
the criminal court either had not juriſdiction, or 
that ſuch juriſdiction is not ſufficiently ſlated ; 
that the power of that court 1s only ſtated to hear 
and determine divers felonies ; but that as the ju- 
riſdiction was limited, the plea ſhould have ſtated 
that the Court had power to hear and determine 4 
felonies or a/l forgeries, or the ſpecific forgery 
in queſtion, that it ſhould have averred that the 
forgery for which the attainder was pronounced, 
was committed within the county of the city of 
Dublin, or that the Court had juriſdiction of 
the ſubject matter of the proſecution. The Court 
is a court of general gaol delivery and oyer and 
terminer; it is an ancient Court of well known or- 
dinary, and not new and ſummary juriſdiction. In 
ſuch caſe, the ſame preciſion is not neceſſary in 
ſetting ſorth the juriſdiction as 1n the caſes of new, 
petty, or ſummary judicatures. The common way 
of ſetting it out generally is ſufficient. Gage v. 
Buckley, Ridge. Hardw. Caſes, 275. Co. Ent, 699. 
waſte againſt a tenant for years by the King's 
zrantee of the reverſion. Declaration ſtated inter alia, 
that by an inquiſition had at Weſiminſter, in the 
county of Middleſex, before A. and B. juſtices of 
Fd. 6. his commiſſioners to enquire of certain 1rea- 
hans committed within the ſaid county, and the 
/ame treaſons to hear and determine; the Jury pre- 
ſented A. B. as guilty of a particular treaſon in 
imagining the death of the King, in ſaid county; 
then the conviction, attainder, Sc. were ſtated. 
Judgment was given for the plaintiff. There it 
was not mentioned that the commiſſioners had 
power to enquire, c. of all treaſons, or of the 
ſpecific treaſon in queſtion in that caſe, but it was 
| mentioned 
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mentioned 1n general terms, that they had power to 
enquire of certain treaſons, ©'c. in like manner as 
it 1s mentioned here, that they bad power to en- 
quire of divers felonies, &c. So in Peele v. Evans 
1Lutw. 610. a plea of attainder at the general ſeſſions 
of the peace for Middleſex, at Hicks's Hall, before 
Dutton and others, juſtices, to preſerve the peace 
in ſaid county, and alſo to hear and determine 
divers felonies, Fc. committed in the ſaid county; 
it was by the oaths, Oc. preſented, &c. the plea 
then ſtated the ſubſtance of the preſentment of a 
burglary committed in the ſame county, the tranſ- 
mitting the record to A. B. C. and D. juſtices, aſ- 
| ſigned to deliver the gaol of Newgate, the verdict 
and judgment. The expreſſion there was the ſame 
as here, viz. d. vers felonies, &'c. In the caſe of 
Peacock v. Bell and Rendal, 1 Saund. 73. Gill. Hiſt. 


C. B. 189. a ſenfible diſtinction is taken between dif- 


ferent claſſes of courts, all beneath the level of the 
courts of Meſtminſter- Hall, but differing from each 
other in rank, power, and credit; they are all in- 
ferior, in compariſon to thoſe of We/tmin/ter-Hall ; 
but when a queſtion ariſes, as to the neceſſity of ſet- 
ting forth their juriſdiction ſpecially, ſome of them 
are conſidered as coming within the rule, whereas 
others are, ſo far as relates to that requiſite, deem- 


ed ſuperior courts of original juriſdiction. Thus 


the palatinate courts are to certain purpoſes under 
the controul of the King's Bench, as the Com- 
mon Pleas 1s in matter of error ; yet they are not 
deemed inferior, ſo far as to make it neceſſary ſpe- 


cially to ſtate their juriſdiction. Hawk. 2 vol. cap. 


5. ect. 33. ſpeaks of the court of oyer and ter- 
miner, as a court of record of a very high nature, 
and much regarded in the law, and not to be con- 
ſide red in the ſame light with petty courts of limit- 
ed authority, inſtituted for ſpecial purpoſes : and 


conſiders them as coming within an act of parlia- 
ment, which . prohibits particular offences, and di- 


rects that they ſhould be proſecuted in any of the 
| King's 
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King's Courts of record, though the Leet, Torn, 
&c. would not come within ſuch words. | 

The courſe in proceedings, within inferior civil 
Judicatures, referred to in argument, has been, 
ſpecially to ſtate in the declaration, that the cauſe 
of action aroſe, and the debt was contracted within 
the juriſdiction of the Court. No courſe bearing 
any analogy to that, was ever purſued in proceed- 
ings before commiſſioners of gaol delivery, and 
oyer and terminer; a ſtrong circumſtance to ſhew 
that ſuch courts were not conſidered in the light of 
that claſs of inferior courts, whoſe juriſdiction ought 
to be ſpecially ſet forth. In Co. Ent. 246. & 699, 
and in Peele v. Evans, there is no averment of the 
committal of the Crime and the circumſtances of 
it, within the particular county, with the expreſs 
view of demonſtrating the juriſdiction of the Court. 
The ſhort mode of pleading was not at the times of 
thoſe precedents, as well ſettled as at this day. The 
indictments were, it is true, ſet forth, and therein 
the crime was alleged to be committed within the 
county; but that ſeems to me to have been done, not 
to eſtabliſh the juriſdiction, but to comply with the 
then moſt uſual way of pleading, by ſetting out 
the entire record. In 2 Alt. 399, cited by plain- 
tiff's counſel, it was not ſtated that the perſons who 
preſided were juſtices of gaol delivery or oyer and 
terminer, or what power they had. The ſeſſion in 
this caſe was held at the Tholſel of the city of 
Dublin, in, and for the county of the ſaid city, 
before the commiſſioners particularly named, aſ- 
ſigned to keep the peace, in, and for the county 
of ſaid city, and to hear and determine divers fe- 


lonies, Ac. and to deliver the gaol. Viewing the 


proceedings of a Court of ſuch authority and im- 
portance, we muſt conſider it as proceeding on a 
crime committed within that county, in, and for 
which it ſat. Even as to little inferior courts, whoſe 
juriſdiction ought to be ſpecially ſet forth, a ſubſti- 
tute for thoſe averments which were uſually made 
ro ſhew the juriſdition, has been readily admitted. 

. ä Hence 
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Hence in Yauzgh. 92. it was deemed ſufficient to 
ſtate, that the plaintiff, according to the cuſtom of 
the city, affirmed a certain bill of debt; for the 
cuſtom being to hold plea of perſonal actions ariſ- 
ing within the city, the plaintiff's affirming a bill 
according to the cuſtom of the city, muit be a debt 
within it. Rowland v. Veule, Cowp. 18. ſhews the 
preſent liberality of courts, as to ſtating the pro- 


ceedings of courts, ſtrictly conſidered as inferior, 


and that even ſome preſumption in favour of their 
juriſdiction may be entertained. The word * at- 
tainted” is of aſcertained technical meaning ; -it 
imports the judgment upon verdict, confeſſion, re- 
creancy, outlawry or abjuration, even to the cor- 
ruption of blood. In the Marquis of MVincheſter's 


caſe, 3 Co. 1. (the pleadings of which are to be 


found in Co. Ent. 240.) Queen Elix. in a writ of 
error brought by her to reverſe a recovery of land 
to which ſhe claimed title through a remainder 
man in tail, who was attainted, in deriving her 
right to bring the writo: error, uſes only the expreſ- 
fion © de alta proditione attiuctus fuit. On this part 
of the caſe, I therefore conclude that the judg- 
ment of attainder as pleaded, is not to be conſi- 
dered as null and abſolutely void. | 

It was laſtly contended, that the conviction and 
judgment might have been at different times ; that 
the forfeiture of chattels is effected by the convic- 
tion, and extends only to ſuch as the party forfeit- 
ing was entitled to at the time of conviction ; and 
that whenſoever a right of action accrues between 
the conviction and judgment, the perſon outlawed 
is not barred of the right, but merely diſabled to 
ſue ; and that the plea ſhould have ſtated the pre- 
ciſe time of the conviction, in order that the Court 


might judge whether the plaintiff was barred, or 


merely diſabled. The authorities cited to ſupport 
this poſition, apply to a totally different point, and 
have in the argument been miſapplied. They 
prove that /ands are forfeited by the attainder, goods 
by the convidtion; that the forfeiture of land relates 
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doe time of committing the crime, fo 
as to prevent alienations ſubſequent to that period; 
but that the forfeiture of goods does not relate far- 
ther than to the time of the conviction, and the ex- 
preſſion that he ſhall forfeit his goods, which he 
had at the time of the verdict given,” only im- 
ports, that as the power of diſpoſing of goods may 
be neceſſary to procure ſuſtenance, the forfeiture 
. not affect ſuch goods, as the guilty perſon 
have transferred previous to his conviction, 
thbuzh fublequent to committing the crime. 'The 
obſervation relates onl; 7 to the retroſpective opera- 
tion of the conviction as to goods, and not to its 


proſpective operation on goods futurely acquired. 
According to this idea, Foxley's caſe 5 Co. 1 10, ſhews 


that in caſes where no purgation eould be made, 
and in caſes where it might be made, until it was 
made, or, until the guilty perſon obtained a par- 
don, goods which he had at the time of conviction, 
or acquired after conviction, were forfeited to the 
King. Britton v. Cole, Carth. 442. If after out- 
lawry, the outlaw purchaſes cattle, they are imme- 
diately veſted in the King. Were the law other- 
wiſe, it would be very unequal ; for, moſt clearly, 
land purchaſed ſubſequent to the attainder, when 
found by inquiſition, veſts in the King : whereas 
according to the argument of the plaintiff's counſel, 
the moſt unbounded perſonal wealth might be ac- - 
quired by the attainted perſon ſubſequent to his 
conviction, and be diſpoſed of by him at pleaſure 
with a total excluſion of the Crown. But in truth, 
upon theſe pleadings, the conviction and judgment 
muſt be deemed to have been the ſame day, the 
one immediately aſter the other; and if it were 
material for the plaintif, that the ' diffin& times 
ſhould appear, he ſhould by his replication have 
ſhewn that they were in fact at different times, 
and alſo have thereby aſcertained the times. The 
argument would ſhew, as a general rule, that in all 
caſes of pleas of attainder, the pleas ſhould ſpe- 
cify the * periods of the conviction and judg- 

ment. 
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ment. But I conceive ſuch ſpecification could not 
be of any uſe, and at all events, ſhould be made 
by the plaintiff. 

On the whole, I am of opinion, that the judgment 
of the Court of Exchequer ſhould be reverſed. 


Lord CHANCELLOR. I entirely concur in opi- 
nion with my Lords, the Chief Judges, in this 
caſe, and after the minute and clear inveſtigation 
which the ſubject has received from them, it would 
be an idle waſte of time, on my part, to enter into 
a detailed confideration of it. 1 

With reſpect to the objection, relied upon by 
the defendant, that the matter of the plaintiff's plea, 
in the court below, ought to have been alleged in 


abatement, and not in bar, the diſtinction taken 


by their Lordſhips, ſeems to be clearly eſtabliſhed, 


that where the action ſounds in contract, although 


it be for damages, {till by the attainder the right is 


forfeited to the Crown: But if the action be found- 


ed on a mere perſonal injury, there the attainder 
ought to be pleaded in abatement; becauſe, till a 


verdict is found, aſcertaining the damages, no diſ- 


tinct right exiſts in the party, and therefore the 
attainder operates merely in diſability of the per- 
ſon to ſue for reparation. The Crown can acquire 
no right by the attainder, unleſs there has been a 
verdict, aſcertaining the damages, and a judgment 
upon it. | 

In this caſe, the action is founded upon a con- 
tract, ſtated in terms in the declaration; and there- 
fore, in my opinion, the attainder may well be 
pleaded in abatement, or in bar. 


I cannot, however, but wiſh, that a little more 


attention had been beſtowed upon the form, in 
which this attainder has been pleaded. That a 
man attainted of felony cannot maintain an action 
in the King's Courts, ſeems to be a ſelf-evident 
propoſition. And therefore, as there cannot be 
a doubt, that the defence made to this action, in 
the court below, was good in ſubſtance, it would 
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have ſaved the plaintiff here much trouble and ex- 
= pence, if thoſe, who acted for him, had not by 


an affected brevity in pleading this attainder, open- 
ed a door to difficulties and objections, which ne- 
ver could have ariſen, if more attention had been 
paid to form. - 

However, I agree that the plea, as it appears 
upon the record, may be ſupported. I do not 
conſider, that the judgment of a court of oyer and 
terminer reſts upon the ſame ground with the judg- 
ment of an ordinary, local, or inferior judicature. 
The proceedings of courts of oyer and terminer 
will always be accredited by the King's ſuperior 
Courts. And in this cafe, it appearing clearly 
upon the record, that the plaintiff in the court be- 
low, was convicted in the court of oyer and ter- 
miner, upon his appearance there; we muſt con- 
clude, that he was attainted, either upon verdict, 
or confeſſion, and in either caſe, the juriſdiction 
muſt have been admitted on his part. 


Let the judgment be reverſed. 


Judgment reverſed. 


| King's 
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King's Bench, 


Leſſee of Hawkins againſt FACKMAN. 


Tueſday, February 10th, 179 5. 
1795. 


PALMER moved on Saturday laſt, that the de- An atücbment 
| fendant might be diſcharged out of the cuſto- for ' on-pay- - 
dy of the marſhal. This motion was grounded ingtie of <ofvis 
upon the afhdavit of the defendant, which ſtated, acivil execution, 
that the leſſor of the plaintiff obtained an order for bf aeg 
an attachment againſt the defendant for non-pay- by virtue there- 
ment of 129/. 8s. coſts, taxed in the cauſe ; that 1% Pen a Sur 
an attachment iſſued, directed to the tipitaff, who 
granted a warrant thereon, to the leſſor of the 
plaintiff's ſervant. The defendant was arreſted, 
5 virtue of this warrant, at his apartments in 
[ ownſend-ſtreet, Dublin, on Sunday the iſt of Fe- 
b vary, inſt. and brought to the tipſtaff's houſe, 
who declined taking him into cuſtody. The de- 
fendant was then-brought to the houſe of the leſſor 
of the plaintiff, where he was detained until the 
following day, when he was commited to the Mar- . 
 fhalſea. The affidavit alſo ſtated, that the leſſor of 
the plaintiff and ſeveral with him, attended the 
defendant to the tipſtaff's houſe, and threatened to 
run defendant through with a ſword. Under theſe 
circumſtances 
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1794. circumſtances it was contended, that the arreſt was 
— illegal, and contrary to the ſtatute 7 W. 3. c. 17, 
— which prohibits arreſts upon a Sunday, except for 
Fackman, treaſon, feloay, or breach of the peace. The 
King v. Stokes, Cowp. 136. The King v. rs, 
1 Durnf. and E. 265. The King v. Pickel, 4. 
Durnf. and E. Sog. 

The Court ordered the motion to ſtand over un— 
til Monday, and that the leſſor of the vlaintiff 
ſhould ſhew cauſe why defendant ſhould not be 
diſcharged. | 

Barrington ſhewed cauſe on Monday, upon the 
affidavit of the leſſor of the plaintiff, which ſtated, 
that defendant had filed demurrers, and given 
every litigious oppoſition to proceedings in a. ci. fa, 
until at length judgment was given againſt him for 
a juſt debt, amounting to 321/. 113. 4d. beſides 
colts. Repeated attempts were made to furniſh 
defendant with the bill of coſts, and to demand 
payment, which defendant conſtantly evaded, by 
keeping himſelf concealed. At length, by ftra- 
tagem, he was furniſhed with the bill — coſts and 
payment demanded, which he poſitively refuſed. 
On the 29th of January the attachment iſſued, but 
the defendant kept his doors barred, and was pre- 
pared with fire-arms to reſiſt the officer, ſo that an 
attempt to arreſt defendant could not be made with- 
out danger. Under theſe circumſtances, the leſſer 
of the plaintiff was adviſed, that he could arreſt 
the defendant upoa a Sunday, when he was leſs 
vigilant, and for that reaſon, did give directions to 
have him arreſted, and hearing that defendant was 
a dangerous and deſperate man, the the leſſor of 
the plaiutiff attended near defendant's lodgings, 
leſt any ill conſequence might enſue. After he 
was arreſted, he was recommended to execute the 

uſual bond to the tipſtaff, which he poſitively re- 
fuſed, and as he could not be committed to the 
arſhalſea upon Sunday, the leſſor offered him ac- 
commodation in his (the leſſor's own houſe) which 


_ defendant eee of, and was there civilly _— 
| unti 
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until next day, when he was committed. After 
the defendant had been arreſted, he curſed and 


ſwore vehemently, that if he knew he could Hawxixs 


* have been taken on Sunday, he would have lodg- 
* eda brace of balls in the bailiff's guts, and have 
* his life, for he was well prepared to give him a 
© warm reception.” From this violent conduct of 
the defendant, he is not entitled to the favour of 
the Court, whoſe proceſs he has endeavoured to 
evade, and to put its officers at defiance. But in 
truth, the Court has no diſcretion in the caſe. 
An attachment iſſues for a contempt of Court, which 
is held to be à con/trudtive breach of the peace, So 
is the caſe of Crowe v. Halliday, 2 Ridgew. P. C. 
289. Mr. Crowe was arreſted under an attach- 
ment, upon a Sunday; he applied to the Court of 
Exchequer, they refuſed to diſcharge him, and upon 
an appeal to the Lords, the order was affirmed. 
So a member of parliament has been arreſted un- 
der an attachment, and the Court of Common Pleas 
refuſed to diſcharge him (a). | 5 | 
The caſe flood over until this day, when the 
Court ordered the defendant to.be diſcharged. 


Lord CLonmeri, Chief Fuftice. We are of opinion, 
that this man ought to be diſcharged. I think this 
within the caſe of the Ring v. Myers, and that of the 
King v. Stokes, in Cowper, I thiuk it alſo with- 
in the reaſon of Lee v. Ganſel, The only caſe to 
the contrary is Crowev. Halliday, to which I ſhall by 
and by ſay a few words. This man was arreſted 
upon a Sunday, by virtue of an attachment for non- 
payment of coſts, which certainly is in the nature 
of an execution; the Court has conſidered it ſo. 
The firſt point I take up is, whether this caſe be 
within the- difcretion of the Court? Now, all the 
caſes adinit, that the Courts have exerciſed their 
diſcretion upon arreſts of this kind; and if the 


(a) Ate 313. Vid. allo Ridgero, Hard, 101. 
„„ party 
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party arreſted, has not diſqualified himſelf from 
the diſcretion being extended in his favour, that it 


is a cale where they may diſcharge him upon mo- 


tion. Ihat poſition is eſtabliſhed by all the caſes. 


The Court will exerciſe their ſound diſcretion upon 
theſe applications, and will withhold relief from a 
party upon groſs miſconduct on his part;—ſome- 
times alſo from the nature of the contempt. This 
is ſimply and nakedly a caſe within the ſtatute of 
IS. 3. there being no circumſtance of miſcondu& 


attending the arreſt; the party arreſted ſubmitted 


quietly, as he ought to do. Sometime after the 
arreſt indeed, there were ſome angry words, but 
they do not appear to have been followed by any 
acts. It is very true, the ſtatute ſays, that the 
party may have an action, but the queſtion is, ſhall 
we, having a diſcretion upon the caſe, put the party, 
in poor and embarraſſed circumſtances, to his ac- 
tion ?—lIt is kindneſs to both parties to diſcharge 
the man in the firſt inſtance. As to the caſe of 
Crowe v. Halliday, the contempt there was of a 


different kind totally;—an aggravated contempt, a 


reſiſtance to ſeveral orders of the Court of Ex- 
chequer—the Court would not interfere 1n behalf of 
a man, who had reſiſted their authority. It was 
not the caſe of an attachment for non-payment of 
coſts. In the argument of the caſe, two queſtions 
occurred to me; firſt, whether this was ſuch a con- 
tempt as amounted to a conſtructive breach of the 
peace ?—ſecondly, whether the Court would in- 
terfere by motion to diſcharge the party arreſted ? 
T think it 1s a caſe proper for our interference : 
my brothers agree with me. In Crowe v. Halliday, 
it was in affirmance of the order of the Exchequer, 
and adopting its reaſons, that the Lords determined 
the caſe, and not upon the ſtatute of William. 


Bo vp, Juſtice. I concur entirely. 
DowNes, Juſtice. I ſhall ſay a very few words 


upon this caſe, which is one of the plaineſt that 
= f - Can 


ds 


al 
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can be. The queſtion is, whether we ſhall diſ- 
charge a man, who has been arreſted upon a Sun- 
day, under an attachment for non-payment of coſts. 
The caſes prove that ſuch an attachment is in the 
nature of an execution merely, not a proceeding 
for a contempt, and it 1s even within the expreſs 
words of the ftatute, which ſpeaks not merely of 


writs, but orders; and this is an order of the court, 


to ſeize a man, and detain him till payment of the 
coſts. It is the only remedy which all defendants 
have, and it is given in lieu of the action, becauſe 
a defendant cannot recover coſts by any judgment 
pronounced in the action itſelf. A party's having 
coſts in one action, may be the ground of a new 
action to recover them; but inſtead of that, the 
Court interfere by an order. It is different from 
the caſe of a coutempt 1n every circumſtance ; it 
is in the nature of an execution; it is marked as 
ſuch, and is diſcharged upon payment of the coſts; 
there is no application to the Court to be diſcharg- 
ed from it, nor are interrogatories exhibited. So 
that it differs from every other caſe of a proceeding 
by attachment; it is purely and merely a proceed- 
ing in execution, and the queſtion is, whether we 
have any diſcretion where the act ſays the arreſt is 
void? and if the party brought an habeas corpus, 
the fingle queſtion would be, whether he was le- 
rally taken, and legally detained in cuſtody ? I do 
not ſee how it would be poſſible to refuſe to diſ- 
charge him, and if that be ſo, it excludes all poſ- 
bility of diſcretion,- even upon motion. In Lee v. 
banjel, the Court ſay, if the arreſt were illegal, they 


would exerciſe their diſcretion, and under cir- 


cumſtances refuſe to diſcharge the man; and if 
that be ſo, the circumſtances here are not ſuch, 
as to induce an exerciſe of diſcretion ; there is 
no attempt to reſiſt the proceſs, but what is ſtated 
upon belief; that he was armed, and that, from 
the information of the man himſelf; a caption 
was had, the proceſs was not avoided, and we 


ue not to preſume that it could not be exccuted 


upon the ordinary days, The only fact ſworn to, is 
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his ſaying, he would fire his piſtol; that was after 2 
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the arreſt, which he had ſubmitted to, and after 
the plaintiff had threatened him with a ſword; 


theſe expreſſions were extorted by the plaintiff him- 


ſelf, after the arreſt, when he was in the power of 
the party, illegally arreſted, and were not uttered in 


oppoſition to the juriſdiction of the Court. There- 


fore, I think that the whole caſe is as a civil execu- 
tion, and the party muſt be diſcharged. | . 


CHAMBERLAIN, Juſtice, I am entirely of the 


lame opinion. 


Defendant diſcharged. 


Erchequer. 


. 
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\HIS was a ſpecial demurrer to a declaration Plaintif in co- 
in covenant. The declaration, after ſtating, bund te 90: 

that George Menigomery the elder, father of the pre- tive matter i 
ſent plaintiff, had by indenture demiſed the lands ce . 
therein mentioned to Thomas Sherlock for three matter ought to 
lives, ſets forth the following covenant (inter alia;) be pleaded by 
and the ſaid Thomas Sherlock did by the ſaid in- 5 
* denture, further covenant, promiſe, and agree of defeaſancs. 
for himſelf, his heirs, executors, adminiſtrators 
and aſſigns, that he the ſaid T. S. his heirs, &c. 
* or ſome of them, would well and ſufficiently lime 
ſixty-five acres of the ſaid land, and that untill 
the ſaid ſixty-five acres ſhould be manured as 
« aforeſaid, he the ſaid T. S. his heirs, c. would 
% manure two acres yearly and every year, and if 
* he or they ſhould omit ſo to do, that he or they 
* would pay the ſaid G. M. his heirs, executors, 
% adminiſtrators and aſſigns the ſum of one pound 
ſterling, yearly for every acre that ſhould be 
left unmanured, purſuant to the above agree- 
* ment.” The declaration then ſtates the death 
of the leſſee Thomas Sherlock, and the ſeizin of 


hg 
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cc 
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i795. the defendant (J. S.) as his heir at law, and alſo the 
death of the leſſor, George Montgomery the elder, 

Mowr60- after having deviſed the reverſion in the ſaid pre- 
— 1 miſes to the plaintiff G. M. the younger. Ihe 

| BuekLock. breach, alleging by way of proteſtation, © that 
* the ſaid 7. S. in his lifetime, after the making of 

ce the ſaid indenture, did not perform, fulfil, or 

* keep the covenant ſpecified in the faid inden- 

„ ture, to lime the ſaid lands in manner therein 

* above mentioned, in fact, the faid G. M. ſays, 

ce that the ſaid F. S. ſince the death of the ſaid 

4G. M. the elder, and fince the {aid G. M. the 
younger became ſeized of the premiſes aforeſaid, 

* by virtue of the deviſe aforeſaid, the ſaid term of 

* three lives being ſtill in being, did not well and 

“ ſufficiently lime, and had not well and ſuffici- 

* ently limed fixty-five acres of the ſaid lands, 

and had not ſince the ſaid G. A. the younger be- 

*© came ſo ſeized, manured two acres of the ſaid 

“lands yearly aud every year, but on the contra- 

* ry, the ſaid F. S. had totally neglected and omit- 

* ted to manure any part of the ſaid lands, con- 

* trary to the form and effect of the aforeſaid in- 

* denture, and of the ſaid covenant of the ſaid 7. 

“for himſelf, his heirs, executors, adminiſtrators 

* and afſigns, in that behalf made as aforeſaid, nor 

ce had the ſaid F. paid tothe ſaid G. M. the younger, 

* the ſum of one pound, for every acre ſo unma- 

„ tured, but had refuſed, and doth refuſe to 

* Pay the ſame.” | | 

Special demurrer, for cauſe that © it is not in 

the declaration ſufficiently averred, that Thomas 

& Sherlock, therein mentioned, did not ſufficiently 
* manure ſixty- five acres of the ſaid premiſes ; 
ce nor that the ſaid John Sherlock, after the death of 
the ſaid Thomas, and before the death of the ſaid 
* George Aonigomery the elder, did not manure 
* ſixty-five acres in purſuance of the ſaid cove- 

„„ | : | | 

Townſend, for the demurrer. The time in the 
declaration, divides itſelf into three periods; 2 
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fi} Tron the execution of the leaſe to the death 
of the leſſee; the ſecond from thence till the death 
of the leſſor, and the third from thence to the 


commencement of the action: the gravamen is, 


that there were not two acres yearly manured in 
this laſt period, and the demurrer is, becauſe it is 
not ſhewn, that ſixty-five acres were not manured 
in the courſe of the two former periods The co- 
-venant conſiſts of two parts ; firſt, an agreement to 
manure ſixty- five acres; this muſt mean, during 
the demiſe ; it would be abſurd to contract for 
manuring land in the hand of a future tenant, who 
might chuſe other modes of huſbandry, and whoſe 
directions the covenantor is not bound to follow. 
Then comes the ſecond part; © and until the faid 
© fixty-five acres ſhall be manured as aforeſaid, 
* the leſſee his heirs, Sc. ſhall manure two acres 
every year;“ referring to the former part as a 
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ſubſtaative agreement, and not changing, but only 


ſuperadding a proviſion for the more ſpeedy exe- 
cutioa of it ; wherefore, as the leale might end 
ſuddenly, the tenant in order to enſure the per- 
formance of his covenant of manuriag ſixty-five 
acres during the demiſe, ought to have done ſo, as 
ſoon as he could: if he did, there is no caule of 
action; his not having done fo, is part of the plaintiff's 
caſe, and precedent in time to the breach com- 
plained of. Of all the facts of the plaintiff's caſe, 


whether affirmative or negative, the Court mult be 


informed, except thoſe that can be preſumed, or 
are in their nature matter of defence; this latter 
happens in two caſes ; when they are ſublequear 
in time to the gravamen, and when they belong to 
an exception in a deed or ſtatute, under the gene- 
ral words of which plaintiff declares. It is laid 
down that in all caſes where an eſtate doth com- 
* mence upon a condition precedent, be the con- 
© dition or act to be performed by the plaintiff or 
« defendant or any other, and be the condition 


«© in the affirmative or negative, the plaintiff ought 


«© to ſhew it in his declaration: otherwiſe it is, 
| when 
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“ when the eſtate paſſeth preſently, and veſts in 
the grantee, and is to be defeated by matter 7 


© pſt facto, or condition 5 Uzghired's 


caſe, 7 Co. 10. a. Negatives therefore muſt be 


SnERLOCE. averred as well as affirmatives, if they are matter 


precedent : but from what point of time 1s this 
precedence to be reckoned ? in caſes of eſtates it is, 
as in the caſe cited, from the veſting of the eſtate, 
but in covenants it is different ; the right of a co- 
venantee is not an eſtate ; it is not aiſignable ex- 
cept in one caſe, by ſtatute: Thurſby v. Plant, 
i Saund. 237: it is conſidered in law, as a mere 
choſe in action, that is, a poſſibility of having a right 
of action; but that right of action can never actu- 
ally exiſt until there is a breach of the covenant ; 
the moment of the breach, therefore, is that to 
which every fact muſt be referred in ſuch caſe, to 
determine whether it be precedent or ſubſequent, 


and whether as ſuch, it ought to come from the 


laintiff or defendant : and it is fo laid down in 

etham v. the Eafl-India Company, I Durnf. and E. 
638: this diſcriminates the caſe of covenant from 
all caſes of eſtates. As to exceptions in a deed or 
ſtatate, the rule as exemplified in P/owd. 376. a. b. 
Stawell v. Lord Zouch, is, that when a right is 
given under certain reſtrictions, if they make a 
part of the deſcription of the right, whoever pleads 
it, muſt ſhew that he comes within them; but it 
the right is given generally, and the reflrictions 


occur by way of proviſo or exception, the right 


may be pleaded as generally as it is given, and it 
lies on the other party to avail himſelf of the pro- 
Tiſo if he can. This is a queſtion which turns 
wholly on the form of wording ; if the covenant 
here had been, that the defendant ſhould manuze 
two acres yearly, provided that wherever fixty- 
ſive ſhould be manured that obligation ſhould ceaſe, 
the plaintiff's claim would come under the de- 
ſcription of a general right with a proviſo to de- 
ſeat it; but the manuring ſixty-five acres is the 
primary contract, and being referred to in - 

| clauſe 


King's COURTS, DUBLIN. 


clauſe for annual manuring, it is a reſtriction created 
by the very ſentence which preſcribes the annual 
manuring, and as ſuch, it ought to be averred. 
As to the firſt of the three periods, it is averred 
by proteſtation; but that is a form of pleading 
calculated to avoid a concluſion in a future action 
merely, and unconnected with that in which it 
ſtands, inſomuch, that its irrelevaney or repug- 
nancy does not vitiate. Com. Dig. Pleader, N. 
As to the ſecond period, it is not averred in any 
ſhape, unleſs theſe words, but oa the eontrary, 
e had totally neglected and omitted to manure any 
part of faid lands,” can be ſo confidered ; but 
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on examination, it will appear that theſe words 


are by the adverſative fo connected with the paſſage 
immediately preceding, that they muſt be con- 
fined to the third period, as that paſſage expreſsly 
is; if not, they vitiate the declaration, for this is the 
very aſſignment of the breach, and therefore if it ex- 
tends back to the time of the plaintiffs father, he 
joins cauſes of action which belong to him, if at 
all, in different rights; and of this, the defendant 


may take advantage now, it being ground of ge- - 


neral demurrer, or even of a writ of error. Hookin 


v. Quilter, 2 Str. 1277. Neither can this defect 


of averment be ſupplied by intendment. Intend- 
ment is founded either on ſomething that is aver- 
red, or on the maxim, omnia pra ſumuntur efſe rite 


acta; not that it is co-extenſive with theſe, but it. 


certainly never exceeds them. 3 Vils. 232. In 
this declaration there is nothing from whence this 


fat could be intended, except the general con- 


clufion, which can never be a foundation for in- 
tendment, becauſe if it could, it would be equally 
a foundation for all poſſible intendments and in all 
caſes; and both law and logic fay that the con- 
eluſion muſt be an inference from the premiſes, 
and not the premiſes from the concluſion. As to 
the other ground of intendment, it has been 
ſhewn, that it was the duty of the tenant to ma- 
nure the ſixty-five acres forthwith, and 9 
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1795. the intendment, if any, muſt be, that he did ſo; 
but it is ſufficieut for this purpoſe, that it certainly 
MoNT60- caunot be intended that he did not manure them; 
Kais Wherefore it ought to have been averred. 

SEERLOCKk. Broꝛone againſt the demurrer. The declaration 
ſtates a breach of covenant in the time of the pre- 

ſent defendant, and the demurrer is for cauſe that 

it is not ſtated, that the covenant was not perform- 

ed in the life-time of the original leſſee, which it 

might have been. I will ſhew that it was not ne- 
ceſſary to allege any breach in the life-time of 

the father; all that is neceſſary for the plaintiff to 

ſhew, is a prima facie cauſe of action; if there is 

any thing in defeaſance of that, it ought to come 

from the other party; it has been ſaid, that this 
rule applies only when the matter of defeafance 

ariſes ſubſequent to the cauſe of action, but I con- 

ceive the rules of pleading to be more liberal. 

As to the period of time previous to the death 

of G. M. the elder, if any damages accrued during 

that period, the preſent plaintiff cannot ſue for 

them, but ſuch action muſt be brought by the per- 

ſonal repreſentatives of his father, and if he had 
declared for that period, (as it is contended he 
ought) he would have connected two different 

cauſes of action in the ſame declaration. The 

rule of pleading in ſuch caſes is in Com. Dig. 
Pleader, G. 81. in the caſe of St. John v. St. Jobn, 

Hob. 78, which was debt againſt bailiffs for not 
returning plaintiff a burgeſs; now in fact, if there 

had been a mayor, the bailiffs were not bound to 

return the burgeſs, and it was objected that the 
plaintiff did not ſhew that there was no mayor; 

but it was dilallowed, for if there had been a 
mayor, it ſhould have been ſhewn by the deſen— 

dant; therefore it is not neceſſary for the plaintiff 

to ſtate every thing in his declaration that might 

tend to exculpate the defendant; that ought to 

come from himſelf. 1 Leon. 18: Breach of co- 
venaut alligned in pulling down a houſe ; the point 


was made, that there ought to be an averment that 
| | this 
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his was not a houſe allowed to be pulled down ; 1795. 
but it was held not to be neceſſary; and the rer 
ſon of this is plain; that the Court will not intend Mon 


that the plaintiff would bring his ation when it 


was apparent to himſelf that he had no cauſe of S##RLocr, 


action; this falls within the rule of intendment, 
which is laid down in Plowd. 193, Wroteſley v. 
Adams; © although by the rule of law, declara- 
tions ſhall not be taken by intendment, but 
** ought to have certainty, yet this rule admits of 
** an expoſition, and is to be thus taken, viz. 
** where the incertainty is ſo great, that it ſtands 
* indifferently which way it be taken ; but where 
* one way is moſt ſtrong, and the intendment that 
way exceeds much the intendment the other 
** way, ſuch intendment ſhall be allowed, and de- 
** Clarations ſhall be adjudged good according to 
* ſuch intendment.” No miſchief can happen to 
the defendant from the preſent manner of plead- 
ing; for if the fact is, that his father has perform- 
ed the covenants, he may ſhew it. The rules of 
pleading ſay, not only that the defendant ought to 
ſhew what properly comes from him as matter of 
defence, but alſo what lies within his knowledge. 
9 Co. 61. Bradſhaw's caſe, In Gyſe v. Ellis, 


1 Str. 228, covenant that the defendant his heirs 


and aſſigns would do a certain thing, and breach 
that the defendant had neglected to do it, without 
mentioning aſſigns; the court ſaid, we muſt in- 
tend the eſtate continues in him till the con- 
“ee trary appears :” indeed in Cro. Elix. 348, (a) 
it is ſaid, that in covenant that defendant his ex- 
ecutors and aſſigns would repair, the athgnment 
of the breach muſt allege that he »or his execu- 
tors or aſſigns did not repair it; but that diſ- 
tinction is queſtioned by Lord HaxDW1CKE, in the 
Mayor of London v. Tench, Ridgew. Hardw- 
Cas. 2. ( 


(a) Colt v. How, (i) The caſe there cited, is from Salk. 139. 
= Smith v. Sharp. 
SMITH- 
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_ SmtTH, B. Suppoſe the leaſe had run thus; a 
covenant to manure two acres yearly, or pay 205. 
with a proviſo, that when the leſſees had manured 
ſixty-five acres, they ſhould be excuſed from doing 
mote : if it had done fo, this declaration would 
have been good : then what difference is there in 
ſubſtance ? ; | 
Browne.' The meaning of the covenant is, not 
that ſixty-five acres ſhould be manured at once, 
but that two acres may be limed every year, and 
if the father of the defendant had done the whole, 
he would not have performed his covenant ; this 
was a leaſe for three lives, which are generally 
eſteemed equal to thirty-one years ; ſo that the 
intention was, that the whole lands ſhould be ma- 
nured during the leaſe. But if it was neceſſary to 


aver any thing with reſpe@ to the father, it was 


done by proteſtation ; it was argued that the effect 


of a proteſtation was merely the excluſion of an 
inference ; but it goes further; it was the only 
mode by which we could have alleged the father's 
non-performance, without duplicity ; and if we 
had not alleged it, performance by him might 
have been preſumed on the other fide. 


YELVERTON, Chief Baron. If we trip this co- 


' venant of the technicality of modern times, and 


take it in its rough eſſence, as when our pleadings 
were ore tenu, it comes to this. The defendant 
covenanted to manure two acres every year; yes, 
ſays the defendant, but I covenanted to do fo, only 
until ſixty- five acres ſhould be manured, and that 
is done then ſurely it lies upon the defendant to 
ſhew that. | | 
 Frank/and for the demurrer, in reply. The ge- 


netal rule in what cafes averment is neceffary, is 


laid down in Com. Dig. Pleader. C. 456. © the plain- 
* tiff ought to aver every fact, without being in- 
formed of which the Court cannot judge, whe- 
* ther the plaintiff has cauſe of action;“ and this 
principle he extracts from all the caſes upon the 

| ſubject; 
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ſubject; now you muſt couſtrue this covenant thus: 


that from the time that the leſſee, his heirs, Nc. 
ſhall have manured 65 acres, all obligation to ma- MowTco- 


nure ſhall ceaſe; it is impoſſible to deny that this 
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is the right conſtruction; performance of this, Siz&Lock, 


therefore, for ever precludes any right of action 
ariſiug from the covenant; then the omitting to 
manure fixty five acres, could alone give this right 
of action to the plaiutiff or to his father, aud there- 
fore an averment of that omiſſion not appearing in 
the declaration, every fact is not ſtated that is ne- 
ceſſary for the Court to judge whether the plain- 
tiff has cauſe of action. — 


YELVERTON, Chief Baron. That rule is quali- 
fied by ſeveral caſes put by Comyns, and I have not 
obſerved one caſe in illuſtration of it where the 
averment is not in the affirmative. 


Sm1rTn, Baron, Suppoſe a covenant to pay for- 


ty ſhillings a-year, till A. B. returns from Rome; 
would it be neceſlary to aver that A. B. had not re- 
turned from Rome? if it is neceſſary, in this caſe, 


to aver the omiſhon of manuring 65 acres,. it would 
be neceſſary there to aver that A. B. had not re- 
turned from Rome. N 


Frankland. The caſe which was cited from Lean. 
18. eſtabliſhes a principle, which in its extent ean- 
not be law; that the Court will never preſume that 


a plaintiff would bring his action, when he knew 


that he had no cauſe of action. In the caſes in 1 Str. 
228. and Ridgew. Hardw. Caf. 2. the actions were 
brought againſt the original leſſees: and in Sr. the 
report ſays, © when the action is brought againſt 
* the original leſſee, the breach need not extend to 
aſſigns,“ from whence it might be inferred, that 
if it had been againſt aſſigns, the breach ſhould 
have extended to the original leſſec. 


SMITH, 
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SMITH, Baron. Where an action is brought ex 
directs, for not doing a thing, an averment that it 
was not previouſly done, may be neceſlary ; but 
this is not an action brought ex directo for not having 
manured ſixty five acres, but for not having ma- 
nured two acres annually : now I think all right of 
action muſt have been at an end, as ſoon as 65 acres 
were manured; but here is an action brought on 
the covenant to manure two acres annually, and I 
believe it to be matter of defeaſance, to ſay that 
the leſſee had manured 65 acres, and therefore, I 
think it ought to come by pleading from the de- 
fendant. If the plaintiff had brought his action 
againſt the defendant, for not having limed 65 


acres, I ſhould think there ought to have been ſuch 
an averment as is contended for, but that 1s not the 


preſent caſe. 


YELVERTON, Chief Baron. The liming 65 acres 
by defendant's father, would be matter in defea- 
ſance of this action, and Comyns lays down the 
rule clearly, that no matter in defeaſance need be 
laid in the declaration, but when the defendant 
ſeeks to avail himſelf of ſuch matter, he muſt 
ſhew 1t on his own part; this, therefore, ought to 
have been ſhewn by the defendant. I muſt ob- 
ſerve, that all the caſes put by Comyns in ſupport of 


the poſition mentioned by counſel for the defen- 


dant, are in the affirmative, and alſo that there is 
not one of them which is not founded on a ſtatute ; 
ſo that it comes within the very caſe of the ſecond 
exception mentioned: v/z. that a plaintiff need not 
ſhew that he is within a proviſo. My brother SMITH 
has put the caſe in a ſtrong light by altering the 
words; for it is in efle& a covenant to manure two 


acres yearly, provided that if he ſhall have ma- 


nured 65 acres, he ſhall not be under the neceſhty 
of manuring two acres yearly. Therefore, I think 
this demurrer mult be over- ruled. 


SuMu, 
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(a) Sun, Baron, was of the ſame opinion. 1795. 


Gonk, Baron. I concur with the Court, though MonTco- 
I had doubts at firſt ; one thing however is clear; pes 1 
that it can be no hardſhip to the defendant to put SuzszLocs. 
him to that defence. | | 


Demutrer over-ruled, and judgment for Plaintiff. 


HiLL and another againſt Bucuanan. 


February, 6th, 1795. 
OD 1795. 


HIS was au action of debt brought by the In this kingdom 
plaintiffs as Sheriffs of the City and County N 
of Londonderry, for their fees, for arreſting one Sheriff may 
S. B. by virtue of a writ of ca /a at the ſuit of the git for l. 
preſent defendant. The declaration ſtated, “ that fees for execut- 
cc 


| whereas, the ſaid John Buchanan, at the King's —_ 
Courts to wit, at, ©'c. proſecuted out of the the plaintiff or 
Court of our Lord the King, before the King, ih* defendant 
a certain writ of cabias ad ſatisſaciendum teſted cauſe. * 
on the 190% day of June in the 33d year of the 
King, and returnable into the Court of our ſaid 
Lord the King, at the King's Courts, on Med. 

 nejday next after the morrow of A., S$51ls next 

coming, and to them the Sheriffs of the City and 

County of L. aforeſaid directed, whereby our ſaid 

Lordi the King commanded the ſaid M. Hill and 

* A. Y. i tue 8. B. of &c. if he ſhould be found 


cc 
cc 
cc 


cc 


| (a) Abſent. MuTGE, B. 
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in their bailiwick, and him ſafely to keep, fo 
* that they ſhould have his body before our ſ:d 


Lord the King, on c. to ſatisfy the ſaid J. B. 


* as well a certain debt of &c. by him before re- 
* covered at &c. agaiaſt S. B. as the ſum of . 
* which to the ſaid J. was adjudged for his da- 
* mages; and which ſaid torit of capias ad ſatis- 
* faciendum ic marked at the foot thereof, for a ſum 
* of, Oc. as by ſaid writ may appear: which laid 
* writ afterwards and before the return thereof, 
* was delivered to the ſaid M. H. and A. T. who 


| © thereupon cauſed the jaid S. ©. to be arreſted, and 


* his body to be taken in execution according to the exe. 
s gency of the ſaid torit, and afterwards at the re- 
* turn Sc. returned that they had taken the body 
< of the ſaid S. which they had ready c. whereby 

* an attion hath accrued to the ſaid M. H. and A, Z. 
5e to have and demand of the ſaid J. B. the ſum of Sc. 
<« being at the rate of twelve pence for every 20 5. not 
«© exceeding 100 l. and 6d. for every 20 5s. exceeding 


1001. of the ſum marked at the foot of the ſaid 


5 writ of caſa. Nevertheleſs the ſaid J. though 
* often requeſted, hath not as yet paid, Sc. 
To this declaration the defendant demurred ge- 
nerally. | | TFT 
Jameſon and Schoales for the demurrer. The fta- 
tute 6 Ann. c. 7. under which this action is brought, 
differs materially from the Eugliſb ſtatutes under 
which the caſes in the books have been decided. 
The firſt of thoſe is the 19 Eliz. c. 4. An act 
to prevent extortion in Sheriffs in executions ;” 
there the penalty is, that offenders againſt that act 


ſhall forfeit 79 he party grieved his treble damages: 


By the 3 Geo. 1. c. 15. J 13. (Engl.) which is 
wade © to prevent oppreſhons to his Majeſty's 
© ſabjeRs, by Sheriffs levying debts due to the 
'* Kivg,” if the Sheriff levy more than by. the 
act appointed, he ſhall forfeit treble coſts and da- 
mages to the perſon aggrieved—lo in ſame ſtat. f, 17. 
the ſame expreſſion is uſed in caſe of executing 


cx /a, on judgments of which part is paid, for any 


ſum 


KING'S COURTS, DUBLIN. 


ſum greater than what is due to the plaintiff ; treble 1795 


damages are given to e party aggrieved. Under - 


theſe ſtatutes, it has frequently been ruled in Erg- 


land, that Sheriffs may maintain their action againſt | 


HILL 
and another 


againſt 


the plaintiff in the original ſuit; and in Woodgate BUCHA SAN, 


v. Knatchbull, 2 Durnf.& E. 158, GRosk, J. ſays ex- 
preſsly, Either the original plaintiff or the de- 
fendant may be the party grieved under this 
e ſtatute;” (29 Eliz.) But in this country, it is 
plain from the wording of the ſtatute 6 An c. 7. 
that the legiſlature did not intend to give the Sheriff 
a right of action for his fees againſt e plain:iff in 
the original cauſe. That ſtatute recites, that 
* whereas, on executions by elegits, fifa, capias ad 
e ſatisfaciendum and on liberales; writs of poſ— 
* ſeſſion and other executious, exceſhve fees have 
* been demanded,” it enacts therefore, (cf. 2.) 
* That in cafe on any ſuch execution, the Sheriff 
* ſhall demand or receive fees for more than ap- 
* pears to be due by ſuch certificate,” (viz. of the 
ſum really due, which, /ed. 1. directs the plaintiff to 
lodge with the officer) © ſhall be liable to the ac- 
tion or ſuit of the party again/? whom ſuch exe- 
* culion iſſues, and ſhall forſeit and anſwer 70 rhe 
* ſaid party his, her or their double damages :* 
now, if the Sheriff has a right of action for his 
fees, againſt rhe plaintiſf in the original caule, it 
follows, that if the Sheriff is guilty of extortion 
towards m, he is without remedy, as this ſtatute 
gives the remedy to thoſe only again/t whom ſuch 
executions ſue; which evidently implies, that they 
only could be the objects of the Sheriff's extor- 
tion; that againſt them alone, he could have any 
demand for his fees. 

Sankey and Mahafy, on the other fide. The 
ſtatute 10 Car. 1. Schi. 3. c. 19. which is an act to 


prevent extortion in Sheriffs, and the firſt upon the 


ſubject in this country, follows the wording of the 
Engliſh ſtatute 19 Eliz. and gives the remedy againſt 
the Sheriff for extortion, to the party grieved ; this 
act is unrepealed ; and as both the plaintiff and 

| | wy deſendant 
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defendant in the original ſuit are guarded by it 


— from the Sheriff's extortion, there is nothing to 


HILL 
and another 
againſt 
BUCHANAN. 


induce the Court to vary from the long eſtabliſhed 
practice in England (a). i 

It was replied, that it appeared on che face of 
the declaration, that the execution was under the 
ſtatute of Aun; as the writ of ca ſ is ſtated to 
have been marked at the foot thereof, for the ſum of 
c. which is a proviſion firſt made neceſſary by 
that ſtatute. 


But the Court was of opinion, that the . of 
Car. not being repealed by that of Ann. they muſt 
be taken in pari materid; and as the Sheriff was 


liable to an action for extortion at the ſuit of either 


party, he might ſue either for his fees ; and that 
a different conſtruction might in many caſes, where 
defendaats are inſolvent, deprive the Sheriff of 
his ne fees. 


Judgment for the plaintiffs. 


(a) Vid. Cre. Eliz. 35 Cro. Fac. oz. Cro. Car. 286. 


Tommon 


KING'S COURTS, DUBLIN. 


Common Pleas. 


Friday, February 6th, 1795, 


Kro and Wife againſt Lvxcn Adminiſtrator of 
MDRMOTT. 


1 


adminiſtrator, moved to ſet aſide a judgment 


587 


HE Prime Serjeant, upon the part of the Special notice 


to an adminiſe 


of revival had upon ils; a fi. fa. iſſued in 1770, un- neceflary in re- 
der which there was a ſale of goods, and no notice n Judt · 


was given of the revival, but nils were returned by 
the Sheriff of Dublin, as of courſe in the office ; 
whereas by the caſe in 2 bl. 1180, there ought to 
be ſpecial notice to the executor or adminiſtrator, 
and that is a rule founded in good ſenſe. 

A. Boyd, contra. This revival was in 1770, in 
which year, the perſona now applying, filed a bill, 
in the equity fide of the Exchequer, to ſet aſide the 


ſale; that bill was amended in 1792, and is not yet 


diſmiſſed ; the charges in the bill are the fame as 
in the afhdavit. | | 


Lord CAR LRETOx, Chief Juſtice. In the caſe in 
Blackflone, the notice upon the party was made 
part of the rule in that particular caſe ; but there 1s 
no ſuch general practice. The party here applying, 
does not ſtate that he had no notice of the ,. fa, 
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On the contrary, by the bill he had notice. In the 
caſe of heir and tertenants, there muſt be a ſervice 
of the ci. fa. You have lain by five years, and there 


1s no foundation for the motion, theretore we refuſe 


it with colts. ON | 

Prime Serjeant. This application was merely for 
a conditional rule, and where a party comes in the 
firſt inflance to oppoſe a couditional rule, coſts are 
not given, becauſe he is not bound to appear, until 
he comes to ſhew cauſe. 2 BY. Rep. 

Curia. There is ſuch a rule in Blackſtone, but it 
never has been applied here; your notice 1s for an 
original order, not even for a conditional rule; the 
oppoſite party comes in to oppoſe it, and ſuceceds; ; 
ſurely he 1s entitled to his coſts. | 


Motion refuſed. 


King's 


= | 
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King's Bench, 


February 7th, 119 5. 


The KING againſt Irwin. 
- 1795. 


POLSTON moved to ſet aſide an attachment After an at- 
which had been made abſolute againſt the de- {ment has 
fendant, upon the ground that the notice on which ſolute, it ſhall 
the conditional rule was founded, had been ſerved 2% Þ< t alide 
. a groun 
on his ſervant; whereas, he inſiſted perſonal ſer- that the defen- 
vice was neceſſary in all ſuch caſes. The King v. gn was not 
Smithies. 3 Durnf. E. 351. | ally wo the 
J. Stewart, on the other fide. In the caſe in notice, on 


228 '. . which the con- 
Durnf. the objection was made on coming in to ditional order 


ſhew cauſe; it comes too late after the attachment vs founded. 


ure Was 


has iſſued. The party applying is not yet in cul- perſonal ſervice 
tody. | neceſſary by 
the practice of 


5 | | this Court? 
Lord CLONMELIL, Chief Fuftice. I ſee great in- 
convenience that may ariſe from opening this rule: 

3 at all events, the party muſt ſubmit in the firſt 

place. 


Downes, Juſtice. I always underſtood the rule 
to be, that where money was to be paid, as, 


coſts, 
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1795. coſts, &c. there the notice muſt be ſerved perſon- 
— ally: but I do not know that it extends further. 
The Ki"s The caſe in Durnf. & E. only proves what the prac- 

' > 964 tice is in the Court of King's Bench in England. 


Motion reſuſed. 


Maxsn againſi MOCLENAHAN. 


1795- 


The dfendant IN covenant, the declaration ſtated, that by a cer- 
by indenture 1 tain deed, dated 24th Augy/, 1793, between the 
fold certain fur- Plaintiff and defendant, for, and in conſideration 
nicure torhs : of 200 /. in hand paid, the defendant granted, bar- 
kondition, that gained and fold to the plaintiff, his executors, ad- 
if defendant miniſtrators and aſſigns, all and fingular, the goods, 
ads furniture, and houſhold ſtuff, then being in the 
certain day, the houſe, No. 12, King: ſtreet. Provided always, and 
.. upon the expreſs condition, that if the defendant 
In covenant or his executors, ſhould pay to the plaintiff or his 
upon tis dee, executors, the full ſum of 200 J. with lawful inter- 
aver that the Cfſt before the 12th of November then ſucceeding, 
l the ſaid indenture to be utterly void, any thing 
not neceſſary to therein contained to the contrary, notwithſtanding. 
2 Then followed a covenant on the part of the de- 
tes the goods, fendant to pay or cauſe to be paid to the plaintiff 
the ſum of 200 J. with intereſt upon the day li- 
mited, without any deduction whatever. The de- 
claration then averred, that the defendant did not 
Pay, or cauſe to be paid the ſaid ſum of 200 /. or 
any part thereof, at the time limited, or any other, 
and that ſaid ſum was ſtill wholly due and un- 


paid. | 
The 


nent 9 


KING's COURTS, DUBLIN. 


- The r prayed oyer of the indenture, 


from which it appeared, that there was another 


covenant not mentioned in the declaration, viz. 


© That the defendant, all and fingular, the houſe- 
hold ſtuff}, &c. to the plaintiff did well and truly 
** warrant,. & The defendant then ,demurred 


ſpecially to the declaration, and ſet out four cauſes. 
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Firſt, that it does not appear by the declaration, 


or indenture, that the defendant has broken the 


covenant, or refuſed to pay the lum mentioned 


therein. Secondly, that it does not appear, that the 


defendant did not pay the ſum of 200 J. or that 


any part of that ſum remains unpaid. Thirdly, 


that it does not appear, that ſaid ſum now remains 


unpaid. Fourthly, that the ſaid ſum of 200/. and the 
intereſt thereof, appears by the declaration and in- 
denture to be fully paid off and diſcharged, ac- 
cording to the form and effect of the ſaid inden- 
ture. 55 : EL Cs Fi 17 
Rolſton, for the demurrer. The covenant to 
pay a certain ſum of money upon a certain day, is 


the only covenant in the deed, that is moſt bene- 
ficial for the defendant. By paying the ſum on 


the day mentioned, the defendant would diſcharge 


the pledge, but by not paying it on the day, he 


lets in the other covenants moſt beneficial to the 
plaintiff, for he then has an abſolute dominion over 
the pledge. The non-payment by the defendant, 
is a condition precedent in the deed. It is not a 
diſtin, ſeperate covenant ; it is a collateral cove- 
nant, united with all the other covenants in the 


deed. If it be performed, all the other covenants 


fall to the ground ; and if it be not performed, 
then all the others are in full force. Upon a ſpecial 
demurrer, the Court is bound to 1utend every 
thing againſt the pleading. Suppoſe the plain- 
tiff, under the covenants in the deed, has got pol- 
ſeſſion of the furniture, is not the debt diſcharged? 


The money has not been paid; then the other co- 


venants come into force, and under them, the 
Court muſt infer, that the plaintiff got poſſeſſion; 
if he did, would he be allowed to — an 

| | action 
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action upon the covenant. Cro. Eliz. 914 (a). 
Telv. 32: The defendant's teſtator ſold to plaintiff 

twenty ton of copperas, and agreed with the plain- 
tiff that if he failed of the payment of ſuch a ſum 
at ſuch a day, that he might quietly have and en- 


Joy the faid twenty ton of copperas : it was alleged 


in fact, that the money was not paid at the day, 


el quod non potuit habere & gaudere the laid twenty 


ton of copperas, which was held ill, becauſe it did 


not ſhew that he was diſturbed. Now, this decla- 


ration is not ſo full as that in Croke, becauſe there 


is no averment that plaintiff could not enjoy the 
furniture. 

Burne, contra. The objection amounts to this, 
that the covenant for the payment of the money 
is not to apply, when the contingency happens, 
on which it was intended to apply ;—when the de- 
fendant does not pay the money at the day men- 
tioned, that covenant falls to the ground, and then 
the other covenants, which apply to other contin- 
gencies, ſhall apply to that. So that this covenant 
ſhall not apply at all, for it could not operate be- 
fore the day appointed for payment of the money. 
and from the argument, it cannot operate after. 

Here he was ſtopped. 


Curia. Over-rule the demurrer. 


(a) Chantflower v. Prie}tly. 


MacRaNE 


KING'S COURTS, DUBLIN«, 


 MacRANE againſt BLA RK E. 
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Nui defendant bad obiained 3 conditional or- When a defen- 


der to be diſcharged from an arreſt at the ſuit 


of the plaintiff. 
Whiteſtone, Fletcher, Burne, and Trench, ſhewed 


indebted to the plaintift for goods fold and deli- 


dant is illegally 
arreſted, the 
Court will diſ- 
charge him 
Ro . . from a detainer 
cauſe. It is admitted by the defendant, that he is at the ſuit of the 
ſame plaintiff. 
u. Whether 


vered to the amount of 700/. therefore there is no % detainer 


queſtion as to the fairneſs of the demand. But 


goods were the property of French ſubjects: Se- 
condly, that the proceſs has been irregular. As 
to the firſt, the plaintiff admits he was a merchant 


in France, in trade with partners; that he came to 


this country and has not been able to return on 
account of the war, and being under the neceſſity 


of inftituting ſuits here for the recovery of debts, 


he has obtained a licence under the /ign manual of 
the King for that purpoſe. This is an anſwer to 
the firſt objection. As to the ſecond, it is ſworn, 


that the defendant reſides in a lawleſs part of G4. 


way, and is ſupported by a banditti, who make it 
their buſineſs to refiſt all legal proceſs. Having 
heard that the defendant was in Dublin, the plaintiff 
gave directions to have him arreſted. Accordingly 
a writ was ſued out of the Exchequer, but the afh- 


davit upon which it was grounded, did not ſtate 


the names of the plaintift's partners; it only ſaid 
Magrane and Co. When this irregularity was dil- 
covered, a ſecond writ was ſued out of this Court 
upon a full affidavit, in the names of Magrane 
Merley, and Hankes, and this furniſhes an objec- 
tion to the defendant's application, for he does 
not entitle the cauſe in the names of the three 
plaintiffs, but in that of Magrane alone. Another 

ET 1 | irregularity 


would be valid 
in ſuch circum- 


two objections have been made; Firſt, that the gances. 
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irregularity ſuggeſted by the defendant's affidavit 

is, that the attorney, whoſe name appears to the 
writ, diſavows it, and ſays, he is not employed. 
Mr. Magrane ſtates, that he applied to a perſon 
whom he thought an attorney, and ſuppoſed he 
had authority to act. Under theſe circumſtances, 
the Court will not diſcharge the defendant, even 
though the proceedings were irregular, as the 


plaintiffs will be in danger of loſing their demand. 


That was the ground of a late determination in 


the Exchequer ; it appeared, that a man had been 


arreſted upon a Sunday, which | was irregular, but 
it being ſworn that he was about to leave the king- 


dom, the Court refuſed to diſcharge him, but left him 


to his action. So in 2 Bl. 823, Crowden v. Walker, 
the Court refuſed to diſcharge a man from a ſecond 
detainer, though the firſt writ was irregular.” 
The Prime Serjeant, S. Butler and Humfrey, for the 

Defendant. The affidavit upon which the ſecond 
writ iſſued, was filed ſo late, that the title of the 


| cauſe could not be known. The firft writ iflued 


from the Exchequer, upon which the defendant was 


taken into cuſtody upon the 13% of De.ember ; 
upon the 15% that writ was withdrawn. The fe- 


ſecond was then iſſued from this Court, but the 
defendant did not ſee any document reſpecting it, 
fave the warrant tothe bailiff, for no affidavit appeared 
to have been filed at the time. There was no cap- 
tion under the ſecond writ ; and in all cafes there 
muſt be a caption, unleſs where the party 1s pre- 
viouſly in legal cuſtody. When the firſt writ was 
withdrawn, the party ceaſed to be in legal cuſtody; 
there was no caption upon the ſecond writ, and the 
return being out, there can be no caption. 


Lord CTroxMELL, Chief Juſtice. The caſe be- 
fore us 1s confined to the ſecond writ. I think the 
caſe in lackſione runs in the teeth of the practice 
of this Court, and I believe of cvery other. It 
ſays) though the perſon cannot take advantage of 


his own, wrong, yet any third perſon may, and may 


detain 
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detain the party under a writ regularly and Rirly 1595 
iſſued; —or in other words, that it matters not, 
whether he be legally or illegally in cuſtody, as to MaGRaxe 
an honeſt creditor, who iſſues A writ . regularly. BL. 12 . 
That is contrary to our practice. The ground df 

our practice is this as he legally in.cuſtody, or 
not?—If he were legall in cuſtody, the ſubſe- 

quent creditor detains bin legally. If he were 

illegal in cuſtody, the ſubſequent „ finds 

him where he ought not to be. The ſubſequent 

creditor cannot take advantage of ſuch Irregularj- 

ty, and therefore the ſubſequent -writ falls, w = 
the firſt is ſet aſide. The caſe in Blachſtone does 
not ſeem to be ſatisfactorily reported, but-T wiſh 
to be governed by the ſettled practice of this 
Court. 


Boyp, Justice. The party was entirely out of 
cuſtody after withdrawing the firſt writ upon the 
evening of the 13%, and why was he detained in 
cuſtody ? There was no detainer lodged at that 
time, and therefore the detention was irregular. 


Lord CLONMELL, Chief Juſtice. F rom the afh- 
davit we? are clear, that this man ſhould be diſ- 
charged from the writ iſſued out of this Court. 
See how it ſtands. The ſame plaintiff iſſues pro- 
ceſs from the Exchequer, which he admits to be ir- 
regular by withdrawing it. But he holds him in 
cpſtody, and while in cuſtody, he takes advantage 
of his own wrong, and iſſues another writ from 
this Court, under which he detains him. This 

\ caſe then does not interfere with the caſe in Black- 
ſtone, though it be not ſatisfactorily reported. This 
is the caſe of the ſame man detaining a party in 
_cyſtody.upon an illegal proceſs from the Exchequer, 
which he endeavours to cure by a legal 98 
from this Court. 
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1795. Downes, Juſtice. In Crowden v. Walker, the 
Court do not meddle with the previous writ. 


MAGRANE | 
pay CHAMBERLAIN, Fuſtice. The Court of Exche. 
| Fuer will judge of the validity of its own writ and 
the proceedings upon it, and whether the caſe in 
Blackſtone ſhould be confirmed. We diſcharge the 


party from cuſtody under our writ. 


Rule abſolute. 


Common 


f 
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Common Pleas. 


Wedneſday, February 11th, 1795. 


Leſſee of Lady Dowager CARHAamPTON againſt 
| Lord CARHAMPTON. ES 


1795. 
1 caſe was tried before CHAMBER LAIN, Juſtice, Itenalt for 


and on the trial three exceptions were taken life, —_—_— 
to his Opinion. Firſt, a fine /ur conuſance de droit 9 9 


come ceo with proclamations was produced by the in 1 
defendant : the plaintiff offered evidence to prove 4nd While 4 


that the defendant was not in poſſeſſion at the time is in poſſeſſion, 
of the fine levied. The learned judge admitted een 


this evidence, and the defendant excepted. Se- — 
condly, the witneſs having proved the eſtates to" mn for 
have been in the poſſeſſion of the late Lord Car- ſeven years, be- 
hampton to the time of his death, which happened 2 
about ſeven years before, and that immediately on is not barred by 
his death, the preſent Lord 3 and couti- — 1 
nued in poſſeſſion ſince, the defendant inſiſted for bim to make 
that the plaintiff ſhould ſhew an actual entry to 2 f. 
avoid the fine. But the judge held it not neceſſary 
in this caſe: and to this the defendant took a ſecond 
exception. The plaintiff produced a deed of the 
14th of January, 1735, purporting to have . 

| made 
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made on the marriage of the late Lord Carhampton 
with the preſent leſſor of the plaintiff, and proved 
poſſeſſion to have gone according to the deed till 
the death of the late Lord, and alfſo produced a 
clerk from the Regiſtry- office, who proved that he 
found in tliat office, the memorial of a deed, 
agreeing exactly in names of parties, witneſſes, 
and deſcriptions of lands, Sc. c. with the deed 


produced Whereupon the learned judge per- 


mitted the memorial to be read, and alſo the deed 
of 1735, as an antient deed, leaving its authen- 
ticity to the jury. To this the defendant took a 


third exception. 


The Solicitor General,. Fohnſon; and Scriven for 
the defendant. The queſtion on the firſt exception 
1s, whether, where the defendant, in the outſet 
of a caſe in ejectment, produces a fine with pro- 
clamations, the plaintiff can proceed in giving any 
evidence, but to ſhew, that he has avoided the 
fine by entry or claim. At common law, a fine 
barred all perſons, not under legal diſabilities, un- 
leſs they claimed within a year and day, 18 Ed. 1. 


c. 4. 2 Black. Com. 354. 2 Inſt. 511, 518. Fines' 


were a compoſition of a real action, and came in 
lieu of a judgment; it was therefore neceſſary, as 
in all judgments for land, to iſſue an Hhabere. But 
when they became common aſſurances, it was 


uſual, before the fine was levied, to take a feoff- 


ment with livery of ſeizin; and then, the conuſee 
being in poſſeſſion, no habere was neceſſary. This was 
called a fine executed ; Cruiſe on fines 31. 2 Pac. Abr. 

524. And now, in fines executory, if the conuſee be 
in poſſeſſion, there need not be any habere. Sheph. 


Touch. 4. Thus all fines were originally fines ſur 
coniſſance de droit tantum,” and an habere was ſued. 


out. But when they came to be more uſed as 
common aſſurances, an acknowlegement of a for- 
mer gift was introduced, which did away the ne- 
ceſſity of livery of ſeizin, Cruiſe, 34. Now the 
whole of this appearing on'the record, and it be- 
ing an eſtabliſhed-rule, that evidence ſhall not be 
| | ; allowed 


; 1 | | 
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allowed on an ejectment to invalidate a fine, 1995. 
(Cruiſe 22), and alſo that you cannot aver afainſt Www 
Ms 2 # . N 
| the record, (ibid 24), it would ſeem that thee evi- Leſſee of | 
detice, to which the exception was taker, ought [ay Dowager, 
not to have been admitted. There are many in- a 


TON 


ſtances, in which this rule bears hard, but yet it 94% 
18 obſerved. (ruiſe, 27. Lora Say and Sele's caſe, CARHAMP- 
1 Bro. Parl. Cas. 379. Cruiſe, 22. | „ "Os" 
The queſtion on the ſecond exyeption is, whe- 
ther the ſubſequent poſſeſſion ſhed not unite with 
the fine by means of remitter, and che conuſor, 
after levyiug the fine, coming, into poſſeſſion, ſhall 
not be counſidered as coming in of his better title. 
Againſt this, was cited the caſe of Doe v. Williams, 
Cowp. 621, where it was decided, that a conuſor 
ſhould ſhew himſelf im poſſeſſion, at the time of 
the fine levied, in order to bar the plaintiff. When 
the dates are configered, that caſe: will be found 
not to bear on theſe exceptions. There the fine 
. was levied in 1772, it was argued on a motion for. 
a new trial, June 8, in Trinity 1777. Term began 
the 3oth of May; it-muſt have been tried, at the 
lateſt, in the, Eafter vacation, for otherwiſe there 
could not have been time for the motion for a new 
trial, and the interval allowed for ſhewing cauſe. 
The declaration muſt then have been as of Hilary 
1777, for, according to the books of practice, the 
rule in town cauſes, which it probably was, as it 
was before Lord MANSFIEID, is, on ſerving the 
tenant with the declaration, which in ejectment, is 
the firſt proceſs, to give notice to appear on the 
firſt day of term; therefore the declaration muſt” 
have been ſerved before the eſſoign day of Eafter 
term, and conſequently muſt have been a decla- 
ration of Hilary 1777. The fine was levied in 
1772; the term is nor mentioned; but taking it to 
have been the firſt term in that year, there was but 
Juſt time for the five years to run, between the 
levying of the fine and bringing the ejectment; ſo 
that unleſs the conuſor had been in poſſeſſion at 
the time the fine was levied, there would not _ 
A : | een 
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1795. been the five years poſſeſſion under the fine, 
whereas in the preſent caſe there were ſeven. 
Leſſee of The third exception was to the admiſhbility of 
] W e the deed of the 14% of January, 1735. It did 
rod not bear any certificate of regiſtry. No account 
art whatſoever was given of it. But a clerk of the 
Carxuame- regiſtry- office was produced, who brought a me- 
ron. morial, agreeing with the deed in date, names of 
the parties and deſcriptions of the lands. The 
deed was then read as an ancient one, without any 
evidence being given of the loſs of the deed re- 
giſtered. The 6 Ann. cap. 2, which was made to 
prevent forgeries and fraudulent conveyauces of 
lands, will be made an inſtrument of fraud, if the 
memorial ſhall be allowed to have the effect of 
making this deed evidence. $5 Durnf. and E. 413, 
in notis, Per Lord MANSFIEID, the reaſon for al- 
lowing ancient deeds to be read, is, that they come 
from the proper repoſitory. Lord Pemfret v. Smith, 
Bro. Parl. Caf. 440. Bull. N. P. 255. 20 
A fourth queſtion is, whether a fine, levied by 
tenant in tail in remainder, during the life of the 
particular tenant, and his afterwards coming into 
poſſeſſion, and remaining ſo for five years, ſhall 
bar ſtrangers; for all but parties and privies are 
ſtrangers. 4 Henry J. cap. 24, ſpeaks generally of 
all fines; ſo that, if there had not been a ſubſe- 
quent ſaving, fines, levied by ſtrangers, not hav- _ 
ing any thing in the lands, would bar all the world 
after five years non-claim ; but that is prevented 
by a ſublequent ſaving to ſtrangers, of the right. 
of ſaying guod- partes fints 'nibil habuerunt. From 
which expreſſion, it may be inferred, that any 
eſtate or intereſt would be ſufficient. 2 Black. Com. 
356. In order to make a fine of any avail at all, it 
: + Ip is neceſſary that the parties ſhould have /me in- 
tereſt or eſtate in the lands to be affected by it. 
Here the defendant had an intereſt; for a fine, 
5 by a remainder- man in tail, at the time of the fine, 
1 paſſes the eſtate in truth, and not by concluſion. 
3 Co. 90. 4. Suppoſe this matter were put upon 
| | the 
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the record according to the old manner of plead- 
ing in ee en and the defendant having plead- 


ed the fine, the plaintiff had replied quod partes finis 

nibil babuerunt. Defendant, to maintain the fine, 
need not ſhew that the parties had any eſtate,” but 
the perſoa ſeeking. to avoid it muſt conclude to the 
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country; the other muſt enter the fmiliter, and. if CAAM = 


he, who pleads the fine, can ſhew that any of the 
parties had any intereſt in the land, it will be ſuffi- 
cient for him. Co. Read. 17. 13 Vin. Abr. 333, pl. J. 
If it be ſaid, that he ought to have levied a fine 
fur conuſance de droit tantum, and not a fine come 
ceo, the anſwer is, that this fine includes, that, 
with an execution ſuperadded. Caſe of fines, 3 Co. 
84. Fenk. Cent. 274. pl. 96. Fine levied by a 
reverſioner or remainder-man after five years non- 
claim ſhall bar. 2 Wils. 19. Armſtrong v. Molſey. 
Sheph. Touch. 26, 27. Tenk. Cent. 254. pl. 45. Hob. 
265. Winch. Ent. 358. 55 
Though the Court ſhould be of opinion, that 
this fine by a remainder-man, not in poſſeſſion, 
ſhould hot bind the plaintiff, claiming by a title 
antecedent to the fine, yet an actual entry was ne- 
ceſſary to avoid the fine. By 32 Hen. 8. cap. 28, 
a fine levied of lands, which are the freehold of 


to be in poſſeſſion of the lands at the time 
of rhe fine levied. A fine and non- claim are no 
baf, unleſs the intereſt to be barred is thereby 
placed, deveſted and put to a right. Saffyn's 


HaLE's argument in Tocus v. Saliſbury, Hardr. 401. 


TON, 


aſe, 5 Co. 124, 6. 9 Co. 106. a. Podger's caſe. © 
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Smith v. Pearſe, 3 Mod. 195. S. C. 1 Show. 72. Sep. 


23. Com. Dig. Fine. J. 3. It is admitted in the 


preſent caſe, that, at the time of levying the fine, 
the preſent Lord Cas hampton, the conulor of the 
fine, was not in poſſeſſion of the land. He meant 
only to bar his own iſſue in tail, but not to diſturb 
the poſſeſſion of his father. The late Lord could 
not make an entry, becauſe he was in poſſeſſion him- 
felf. The plaintiff had only an eſtate for life in re- 
mainder, expectant on the death of the late Lord 
her huſband ; his eſtate was not diſplaced or diſ- 
turbed, and conſequently ſupported the remainder. 


Therefore the operation of the fine was as to the 


late Lord and the preſent plaintiff a mere nullity. 
2 Veſ. 488. Lord Pomfret v. Lord Windſor; a fine 
which is a nullity in its original, can never be ſet 
up by length of time. Doe v. Williams, Cowp. 621, 


is direct in point for the plaintiff; this cafe proves, 


that a fine, produced, is not ſufficient, without 
ſhewing the conuſor in poſſeſſion, at the time of 
levying the fine. As to the objection to the ad- 
miſſibility of the deed, poſſeſſion had gone along 
with it for fifty-nine years, which was the ground, 
on which the judge permitted it to be read in evi- 


dence. Gill. Evid. 102. 5 Durnf. and E. 413. 


Bateman v. Green. 


Lord CarLETON, Chief Fuftice. It has been 
contended for the defendant, that the main queſ- 
tion . does not ari.e, for that the point, made be- 
fore the judge, and decided by him, was * that in 
ns caſe could a fine be of any avail, if the conuſor 
© was not in poſſeſſion,” whereas the poſſeſſion 
was in all caſes immaterial as to the effect of the 
fine; and, that at all events, there were many 
caſes, where fines may operate, though the conuſor 
was not in poſſeſſion. There are, undoubtedly, 
caſes, in which a fine may have a certain opera- 


tion, though the conuſor is not in actual poſſeſſion. 


Thus, a fine by a remainder-man in tail, after ever 
ſo many antecedent limitations, may bar his iſſue 
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in tail, But no ſuch general queſtion, as is ſup- 1995 
poſed, was made. | 
The defendant offered a fine in evidence in li- Lellee of 
mine, Plaintiff propoſed to ſhew, that it ought Le 
not to bind her; that was to be done, by ſhewing ros 
that ſhe had ſuch a title, as could not be affected again 
by a perſon having ſuch a right as the defendant caxuane- 
had, when unaccompanied by poſſeſſion. To rox. 
effect this, ſhe was to proceed by ſucceffive ſteps. 
I The firſt exception was to the opinion of the 
judge, that evidence of want of poſſeſſion, at the 
time of acknowleging the fine, was admiſſible. 
The ſecond exception was after the parol evidence 
was given. Defendant's counſel inſiſted, that the 
plaintiff ſnould not be permitted to proceed, un- 
leſs ſhe ſhewed an actual entry, and that the fine, 
proclamations, defendant's poſſeſſion, and plain- 
tiff's non claim and non-proſecution barred the 
plaintiff. At the time of offering the fine, the de- 
fendant ſtood in the light of a mere ſtranger, hav- 
ing neither title nor poſſeſſion, endeavouring by his 
ct to defeat the title of the plaintiff, be it what 
it might, and inſiſting that poſſeſſion could not be 
material in any caſe. That poſſeſſion of the conu- 
ſor is ſome times material, is evinced by the caſe 
of Berrington v. Parkhurſt, 2 Str. 1086. in which 
the ſpecial verdict expreſly finds ſuch poſſeſſion as 
to each of the claſſes of conuſors; by the argument 
of Hale in Focus v. Saliſbury, Hard. 401. and by 
Doe v. Williams, Cowp. 62 2, which laſt caſe pro- 
ceeded entirely on the queſtion, whether the 
conuſor had been in poſſeſſion at the time of levy- 
ing the fine. The poſſeſſion of the late Lord, at, 
and after the fine levied, connected with his living 
ſome years afterwards, and with the ſettlement, 
certainly was in this caſe material, and therefore 
could not be rejected. | - 
Defendant was ſeized of a remainder, expectant 
on two prior ſucceſſive eſtates for life. The firſt 
tenant for life was in poſſeſſion, not the defendant : 
he did no other a& than levying the fine with pro- 
e R r 2 clamations, 
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1795. clamations; the only addition of ſtrength it can 
receive, is from the noa-claim and want of entry. 
xv Did the fine under theſe circumſtances bar the 
CaRname- plaintliff.? It certainly was not a mere nullity, it 
TOY might operate to ſome purpoles. But here it is only 
FN material to conſider whether it could bar the prior 
ord © prior 
Carnane- eſtates, not what other perſons or eſtates it might 
TON bind. The uniform language of the old books is, 
that in order to reader a fine with noa-claim, a bar 

to the right of a ſtranger, the eſtate of ſuch ſtran- 

ger muſt be deveſted and put to a right. Saffyn's 

'caſe, 5 Co. 124. 6. Margaret Podzer's caſe, 9 Co. 

106. a. 3 Mod. 195. Smith v. Pearſe. 2 [nst. 177. 

I 9how. 72. Seymour's caſe, 10 Co. 95. Lord Pumfreat 

v. Lord IM indſor, 2 Veſey 481, Carih. 82. Some 
modern elementary writers diſpute the latter part 

of the poſition, when underſtood in the ſenſe of 
deprivng the party, affected by the fine, of the 

right of recovering his eſtate by entry, and of con- 

fining him merely to an action; but they all agree, 

that the eſtate or intereſt of the perſon, whoſe title 

is meant to be barred, muſt be ſo far aſſected, that 

he muſt be deprived of the poſſeſſion, either be- 

fore the fine 1s levied, or by the operation of the 

fine itſelf ; and that by the ſame means a poſſeſſion, 
inconſiſtent with his right, muſt be acquired. Whilſt 

he continues in poſſeſſion, the fine cannot affect 

him; claim, entry, or action during that time 

would be uſeleſs; he could not enter upon, or 

claim againſt himſelf : hence it is clear, that neither 

the poſſeſſion or title of the late Lord were affected 

by the fine and non-claim. In Zens v. Saliſbury, 
Hardr. 402. Halk ſays, If there be tenant for 

life, remainder for years, remainder in fee to the 
remainder-nan for years, and he levies a fine, the 

eltate for life is not barred.” And thoughthere 1s, 

in a ſubſequeut part of the page, ſome inaccuracy 

of expreſſion, yet on the whole, the reaſoning. of 

Har: appears to be, © that the title of the tenant 

for life was precedent to that of the conuſor, that 

bis poſſeſſion was not deveſted, nor his eſtate 

0 6 diſplaced.” 
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* diſplaced.” And ſo it is underſtood by Comyn, 
Dig. Hine. J. 3. As to the caſe of Ann Twiſt, 
Sheph. 28, he does not refer to any book for it: 
it is cited as of Mich. 18 Jace in Hob. 265, the caſe 
of Twiſſe v. Cotton, as of Trin. 17 Fac. is ſtated, 
but there is not either argument or deciſion, nor 


any thing mentioned about the poſſeſſion. Poſſibly 


the reverſioner might have done ſome act amount- 
ing to a diſſeizin: the claim there made in oppoſi- 
tion to the fine, was of dower, which did not pre- 
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vent the reverſion veſting in poſſeſſion, nor veſt 
any legal eſtate in the land in the dowreſs. It was 


not the caſe of an antecedent veſted eſtate in re- 
mainder, connected in privity with the firſt eſtate 
for life; and to give it the force contended for, 
would contradict the general doctrine, and alſo 


the opinion of Hartz in Hardr. in the time of 


Car. 2. As to the caſe of Berringion v. Parkhurſt, 
the firſt fine (to make a tenant to the præcipe) 
was levied 1n 1726, by the termor for years, and 
the remainder-man in tail, who were in the actual 
poſſeſſion. The ſecond was levied in 1730, by 
the daughters of Robert Dormer and their huſbands 


who were in actual poſſeſſion, and, as ſuch, were 
conſidered in Strange as diſſeizors, and the eſtates 


to be barred were ſubſequent remainders. Then 
the queſtion is, whether the plaintiff's title ſtands 


on the ſame ground as the late Lord's. They were 


not, g their eſtates, mere ſtrangers to each other 
the late Lord had the firſt eſtate for life in poſſeſ- 
ſion; ſhe, the firſt eſtate for life in remainder; they 


were both derived out of the fame fee-fimple, and | 


created by the ſame conveyance. They had ſuch 
privity of eſtates, as enabled them to take benefit, 


each from the ſituation and acts of the other. 


Therefore in Margaret Podger's caſe, 9 Co. 106. a. 
it was held, that an entry under 4 Hen. 7, to pre- 


vent the operation of a fine, by the reverſioner, 


ſhall enure to the benefit of the tenant for life, and 


the entry of the tenant for life to the benefit of the 


reverſioner. 


O 
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tall ſhall enure to him in remainder or reverſion as 
well as to tenant for life. Layfeld's caſe, 10 Co. 
93. 6. on the ſame principle, in gquare impedit, a 
preſentation, laid in the grantee of a former avoi- 
dance, is ſufficient. Counteſs of Northumberland's 
caſe, 5 Co. 97. b. In Pike v. Crouch, 1 Lord Raym. 
730, where ſeveral remainders are limited by the 
ſame deed, a verdi& for an antecedent remainder- 
man, in an action for the lands mentioned in the 
deed, may be taken benefit of, by a ſubſequent 
remainder-man. Upon thoſe principles, I infer, 
that if the late Lord's poſſeſſion had been deveſted 
by the operation of the fine, either ſtanding fin- 
fly, or as connected with any acts preceding the 

ne, and he had within five years made an actual 
entry, the plaintiff's poſſeſſion would have been as 
completely reſtored, as if ſhe had entered herſelf, 
and the bar ariſing from the fine and non- claim 
would, as to her, have been as completely pre- 
vented. As his poſſeſſion was not affected, nor he 
put to his actual entry, to regain what he had not 
loſt, the continuance of his poſſeſſion was, as to 
the preſervation of her right, the continuance of 
her poſſeſſion. As the circumſtances, at the time 
of levying the fine, were ſuch, as prevented its 
3 the capacity, to affect the plaintiff's right 
or poſſeſſion, a poſſeſſion gained ſome years after- 
wards tortiouſly by the defendant, and to which the 
day of the feigued demiſe extends, will not give 


it (according to the rule, as I have laid it down, 


aud according to the opinion of Lord Hate in 
Jord Ponfret v. Lurd Windſor, 2 Vez. 482) an ope- 
ration, of which it was not originally capable. 
The poſſeſſion muſt be diſplaced, as ſoon as the 
fine is completed, or not at all. | | 
Butit was inſiſted, that at all events, even ſuppoſing 
the fine and non-claim were not any bar, yet plain- 
tiff ought to have made an actual entry, to entitle 


herſelf to maintain an ejectment, and the opinion 
| of 
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of the judges in Berrington v. Partburſt, was relied on. 
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In that caſe, the conuſors were in poſſeſſion, at te - 


times of levying the fines, and the plaintiffs never had 


ſons, claiming under the prior remainders, may be ſaid 
to enure to their benefit; and ſo far as the nature 


of their title admitted of it, the fine diſpoſſeſſed caauur- 
them. The principle of that determination was, 


that the fine had ſo completely deveſted the plain- 
tiff's poſſeſſion, that, until he regained it, he was 
not by law authoriſed to make the feigned demiſe ; 
and in the printed caſes, on the part of the defen- 
dant in error, the point is ſtated to be, that all 
perſons who are out of poſſeſſion (that is, by means 
of the tranſactions antecedent to, or of the fine) 
are barred till actual entry, or at leaſt, are ſo diſ- 


poſſeſſed, that they cannot bring an ejectment. 


But in this caſe, the poſſeſſion never was deveſted 
by the fine, and conſequently the deciſion there 
does not apply here. In Doe v. Williams, the poſ- 


ſeſſion not appearing to have been acquired or 


deveſted by the fine, an actual entry was not ne- 
ceſſary, to give a right to bring an ejectment. 
The third exception relates to the admiſſibility 
of the deed in evidence. Ihe permitting of it 
to be read, does not decide on the final influence 


of the evidence as to its reality, and moſt of the 
objections made to its admiſibilty apply only to 


the credit which the jury ought to have given to 


the evidence. The Court only determines, that 


there is a ground for admitting it as evidence, but 


the jury is to decide on its reality. Subſtitutional 


evidence is admitted from neceſſity. Secondary 
evidence is admitted, vs to the exiſtence and ex- 
ecution of ancient deeds, where there is a pre- 
ſumption, that all evidence of the execution has 


been loſt in the efflux of time. Hence it is ſaid 


in 1 Iiſt. 6. b. that continual poſſeſſion is a violent 


preſumption of the authenticity of ſuch deeds. 


And Tri. per pais 420, the finding of ancient writ- 
ings among deeds and evidences of lands founds a 
5 es e preſumption 
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preſumption that they were honeſtly and fairly ob- 


theſe caſes 18, whether they are ancient deeds ; as to 
that no preciſe rule is eſtabliſhed. In 5 Durnf. & E. 
413. Clarkſon v. Woodhouſe in notis, antient deeds 


_ were admitted on proof of ſearch and finding in 


the proper repoſitory with proof of poſſeſſion, and, 
in 4 Durnf. & E. 109, in notis, a will thirty years old 
was admitted, though teſtator had died recently, 
and conſequently there could not have been any 
length of poſſeſſion under it. A reaſonable pre- 
ſumption of the authenticity of the inſtrument was 
ſuſhcient to admit it to be read. In this caſe there 
are marks of authenticity and reaſonable preſump- 


tion thereof. The deed bore date fifty-nine years 


ago, there was a poſſeſſion of fifty-two years in 
the late Lord conformably to it. If it were ne- 


ceſſary that the poſſeſſion ſhould be changed, 


to warrant the reading of an antient deed, mar- 


Triage ſettlements could ſeldom derive any benefit 


from length of poſſeſſion. Gilbert is of opinion, 
that where the polieſhon is conformable to the li- 
mitations in the deed, it ſhall be preſumed to be 
under it. The plaintiff Lady Carbampton is that 
perſon, in contemplation of a marriage with whom, 
the deed imports to be executed. The memorial 
was alſo given in evidence and agrees in date, 
names of witneſſes, parties and lands, with the 
deed produced. The memorial is depoſited in a 
Public office, erected by ſtatute, to prevent for- 
geries and fraudulent conveyances. It was at- 
teſted by both the witneſſes to the deed, and an 
aſtidavit muſt have been made by one of them of 
the cxecution of that and the memorial, by at 


' Jeaſt one of the parties to the deed, and of the 


day and time of the delivery of the memorial. 
The memorial thus becomes a public document of 


authenticity, and is ſtrong to ſhew the fairnels 


and reality of a deed, correſponding in the eſſen- 
tial parts, no other deed of the ſame date, &c. being 
| | produced 


KING'S COURTS, DUBLIN 


produced ; and thus according to Coxr, the deed 
receives credit, from a circumſtance which may 
be placed on a par with collatio ſigillorum, ſcripture, 
&c The memorial, being of a date even with the 
deed, could not have been fabricated for the pur- 
poſes of the preſent day. In the manuſcript caſes 
cited, the memorial was not offered as a circum- 
| Rance to ſhew the exiſtence of the deed, but as a 

ſubſtitute for it, and as evidence of its contents. 
Such was Baxter v. Clements, Vern. and Scriv. 263, 
but ſome of the judges in arguing that caſe thought, 


that the memorial might, under circumſtances, be 


evidence of the exiſtence of a conformable deed. 


On theſe grounds therefore, I think hes 


* to be againſt the defendant. 
KxLTIr, Jice, N 
CROO KSHANK, Fuſtice, and concurred. 
F INUCANE, Tuſtice, 


Poſtea to the Plaintiff. 


WILEIN 
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Equity Exchequer, 


Friday, February 2oth; 1795. 


CaRTLAND and others againſt LysTER and others. 


1795. 


— 8 | | DP ; : 
1 A Conditional rule had been obtained, calling 
<p dans i upon the defendants to ſhew cauſe, why they 


an Annuity ſhould not bring into Court and depoſit with the 


Company n'® officer, certain money and ſecurities for money. 


the members The application was founded upon the bill and 
== ee anſwer, from which the caſe appeared to be this: 
truſt. Upon the 12th of May, 1772, a number of per- 


ſons, among whom were the defendants, formed 
themſelves into an aflociation, under the title of 
the Equitable Annuity Company of Dublin, and cer- 
tain indented articles of agreement entitled the 
Charter-party, were prepared, and ſigned, and ſeal- 
ed by the ſeveral members. © for, and concerning 
the forming themſelves into a company for rail- 
ing a certain capital ſtock, or fund, in money, 
* and thereout providing certain annuities for the 
e reſpective widows of ſuch reſpective ſubſcribers 
© as ſhall die members of, and in, the ſaid com- 
© pany, ſubject to the ſeveral conditions, proviſoes, 


- limitations, rules. or regulations, in manner 
cc 
and 
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= 5 and form hereinafter for that purpoſe made and 1795. 
“ agreed on. | | | 
Then followed the different regulations, each C rav 
article beginning with theſe words, © It is agreed, _ _ 
« covenanted, and concluded upon by and between LysTER 
* all the ſubſcribing parties, &'c.” The Company ** vers: 
was to conſiſt of ſixty members who were to ele& 
a preſident, ſecretary and committee of ſeven, 
and upon the death or removal of any member, 
a new one was to be elected by the Company. 
Every member was to pay 6“/. 16s. 6d. as his 
ſhare of the capital ſtock, and every future mem- 
ber, if unmarried, to pay 22/. 15s. and if mar- 
ried, 34/. 25. 6d. Every member to pay an annual 
ſubſcription of 44. 115. If the ſubſcription ſhould 
not be paid at the day appointed, the member to 
be ſubject to a forfeiture, which was encreaſed if the 
ſubſeription ſhould not be paid at the ſecond half- 
yearly meeting after it became due, and if not 
paid at the third half-yearly meeting, the member 
to be expelled and his widow to forfeit all ad- 
vantages, which his continuance in the Company 
would have entitled her to. The third article was 
in theſe words: — “ Item, It is hereby agreed, co- 
“ venanted and concluded upon, that upon the 
* death of any ſubſcriber, continuing a member 
of ſaid company to the time of his death; the 
« widow of ſuch deceaſed member ſhall, and is 
% hereby declared to be entitled to have, and re- 
« ceive from the ſaid Company, during her natu- 
ral life, and to be paid by the ſecretary for the 
© time being, who is hereby appointed a truſtze for 
&« the payment of ſuch widow, a yearly ſum or an- 
© nyfty of 6o/. Herling, net money, free and clear 
* of and from all manner of charges, impoſitions, 
* or deductions whatſoever, during her life,” Wc. 
By the fifth article it was agreed, that if the in- 
tereſt of the ſtock, together with each member's 
growing annual ſubſcription, ſhould at any time, 
upon any emergency, be found inſufficient to an- 
ſwer the demands of any annuitant, or annuitants 
| | | | expectant 
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expectant on the fund, ſuch deficiency ſhould be 
made up by the Company, by an increaſe of the 
ſabſcription, ſufficient to anſwer all the demands 
on the Company, it being the true intent and 
meaning of the parties, not to leſſen their capital 
ſtock ; and if there ſhould be any redundancy, the 
ſubſcriptions were to go to the enlargement of the 
capital ſtock, until it amounted to4000/. andthen the 
ſubſcriptions were to ceaſe—and if any redundancy 
ſhould ariſe after the ſtock amounted to 4000/7. ſuch 
redundancy ſhould be applied to charitable purpoſes; 
© It being the fixed determination of this Company, 
* that no part of the ſaid capital ſtock, ſhall ever, 
* on any account, go to the private uſe, or emo- 
* jument of any member thereof.” 

It was then, after various other regulations pro- 
vided, that any law 1n the articles might be altered 


at a half-yearly meeting conſiſting of twenty-five 


members, but three diſſentient voices were to re- 


ject the alteration. 


The plaintiffs in this caſe were widows of de- 
ceaſed members, and after ſetting forth the Charter- 
party, they ſtated, that their huſbands had, during 
their lives, paid their ſubſcriptions and performed 
ail the * required on their part: The 

Company had continued to pay the widows regu- 
larly until 1789, when they reduced the annuity 


from Go/. to 3ol. per annum, and in 1793, they 


altogether diſcontinued the payment, and came to 
a refolution of diſſolving the Company and di- 
viding the capital ſtock. The bill prayed an in- 
junction againſt the proceeding, that an account 


| ſhould be taken of the money and ſecurities in the 


members hands, that ſuch money and ſecurities 
ſhould be brought into Court, and ſuch proviſion. 
made for the widows as the Court ſhould think fit. 
The defendants by their anſwers admitted the 
Charter party and the ſeveral charges in the bill, 
but ſaid it was found impoſſible from the increaſe 
of widows and decreaſe of members to continue 


the _—_— any longer, and, therefore they had 


come 


* 
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come to a reſolution, as they inſiſted they had a 
right, of diſſolving themſelves and dividing the 
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money. They ſaid, they meant to provide liberally CaxTTLAV 


for the widows, but had not aſcertained what the 
exact proportion of each might be. They admitted 
4, 600“. in their hands, but the widows being four- 
teen in number, and the members reduced below 
forty, and the Company having been formed upon 


an erroneous calculation, it could not longer 


exiſt. | 


Burſton, Curran and Fletcher for the defendants, 


now ſhewed cauſe againſt the rule. The queſtion 
is, whether the Court can make any order at all in 
the preſent caſe ? This is a mere voluntary affoci- 
ation, and as ſuch, has a power reſerved to itſelf 
of reducing the annuities, or to diſſolve the Com- 
pany, upon a fair and juſt diſpoſal of the fund ac- 
cording to the beſt of their judgment. The fund 


is utterly inadequate for the ſupport of the widows, 


and the Court cannot compel the members to ſub- 
ſcribe in future. The widows may be confidered 
as purchaſers from- the antecedent ſubſcriptions of 
their huſbands. Every member, now - ſurviving, 


has a wife, and every ſuch wife is a conbingent pur- 


chaſer ſo far as the ſubſcription of her huſband has 
been paid. The continuation of the ſociety has 
become hopeleſs and impracticable from unfore- 
ſeen events, and how can the Court compel it to 
exiſt ? It 1s plain, the ſociety cannot exiſt without 
an increaſe of ſubſcription, and how can the Court 


compel the members to increaſe their ſubſcription ?_ 


It is driving the members to the alternative of ei- 
ther withdrawing themſelves altogether, and ſo 
forfeiting any right their wives may have, or com- 
pelling them to pay an annual ſum to a falling 
fund, which no proceſs of the Court can effect. 
It is ſtrange to tell a ſet of voluntary ſubſcribers, 
Me are judges of the nature of your aſſociation, 
© and we think it reaſonable you ſhould ſubſiſt, 


and others 
againſt 
LysSTER 
and otliers. 


though you ſay yourſelves you cannot.” Then 


what is the fair reaſon and juſtice of the caſe? 
Here are widows having a veſtcd right ;—here are 
| 1 | the 
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the wives of the ſurviving members, who will have 
a right when their huſbands die; what is more 
equitable, than to divide the fund among the wi- 
dows, and the ſurviving members, fairly aud juſtly ? 
Nothing but an inequitable diviſion can give this 
Court any juriſdiction. | 


YELVERTON, Chief Baron. It is enough for me 
that I doubt, whether an action would not lie at 
law to compel a member to pay his ſubſcription. 

Geoket, Baron. Are not the members truſtees, 


and are they not about to violate their truſt by their 


diſſolution? 


Anſwer. This is a new caſe, there is none ſuch 
to be found in the books; but it is ſaid there was a 
bill of this kind in Chancery where the bill was 
diſmiſſed, . 15 


Jumeſon, Plunket and Ridgeway for the plaintiffs, 
ſtopped. 5 ä 


YELVvERTON, Chief Baron. In this caſe it ap- 
pears that a number of gentlemen formed them- 


elves into what is called © a voluntary fociety,”— 
and fo it may be called as to the formation of it; 


but when once they put their names and ſeals to 
the Charter-party, they ceaſe to be voluntary, and 
their conduct after the ſealing of the deed does 
become ſubject to the control of a Court of law, 
or equity, according to . circumſtances. Theſe 
gentlemen agreed, that is, they covenanted to dil- 
poſe of the fund of the ſociety in a certain way, 
and they have no right, by law or equity to diſ- 
poſe of it any other way. It is ſaid, that becauſe 
they were voluntary in their formation, they have 
a right to diſſolve. I deny it. They have no 
right, but what 1s ſecured by that Charter-party ;— 
they have a right to withdraw and forfeit their ſub- 
ſcription. They have no right but this. If the 
ſurviving members ſee that no benefit is likely to 
ariſe to their widows, they may withdraw pow” 

. | elves, 
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ſelves, and forfeit whatever fruit may arife from 1798. 
the fund. But the widows of the decaled mem 
bers, who faithfully p-rformed their covenants, CanrLaxD 
had a right to all the benefit arifing from the deed n 
the moment the ſurviving members thought fit to Lrsran | 
depart, and forfeit their right. I think this is ind others. 
clearly a truſt, and as ſuch, we are bound to carry 

it into execution. In the courſe of the argument, 

[ put the caſe of an action at law merely as a ſpe- 

culative queſtion, not meaning to give a clear or 

decided opinion upon it; but I am much inclined to 

think, that the members are to be conſidered as co- 
venantors, that the widows of ſuch as ſhall die and 

have performed their covenants, are covenantees, 

and though they are not parties to the deed, for 

that is not neceſſary to an action, might maintain 

an action againſt the ſurviving members, if they 

failed to perform their covenants. I give this 
however, only as a ſpeculative opinion, But I fay 

it is enough that this is a truſt, which the Court 

ſhould ſee performed. If the gentlemen, who ſay, 

they mean to divide liberally, without ſaying what 

diviſion they will make, are diſſatisfied, they may 
withdraw, for the Charter- party provides, that thoſe, 

who fail to pay their ſubſcriptions, ſhall ceaſe to be 
members. Thoſe who entertain the /iberal idea 

of robbing the widows of thoſe who performed 

their covenants, while alive, may depart, and the 

Court will put themſelves in their place, and ſee 

the widows receive thoſe fruits, which they are 

entitled to. I have made ſome calculations upon 

the fund, and at this very day, I find, xtheſe four- 

teen widows would be entitled to 300. atryear, and 

ſome ſhillings over: therefore if the members are 

willing to fulfill their covenants by contributing 

four guineas yearly, the widows may {till have 30% 

per year; and if they depart and continue no 

longer members, this Court can get the widows 19/, 

per annum, that will be the intereſt of the fund, 
without taking into conſideration the amount of the 
ſubſcriptions. If thoſe honeſt gentlemen chooſe 

| to 
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1795. to forfeit the eventual benefit which their wives 
\ — may have in this fund, the whole remains to the 
CARTLAND ſurviving widows, as my brother Geokoe has ſug- 
T berry geſted. This is clcar certainly, that by the Char- 
| Lrsr:R ter- party no member can receive the leaſt benefit 
and others. during his life, and yet by the diſſolution of the 
| ſociety and dividing the fund, every member will 
get back his ſubſcriptions, and perhaps more ;—he 
will then get a benefit, whereas by the Charter-party 
he was not to receive any; neither was his wife, 
unleſs ſhe ſurvived him. Therefore to make a 
_ diviſion, would be a breach of the Charter- party. 
And ſee the conſequence ;—if you divide among 
the members and the widows, each will have— 
 what?—8o/. a piece! which put out at intereſt, 
wonld produce 4/. a year II am therefore clearly 
of opinion, that we are called upon by our duty to 
take this truſt fund, ſo likely to be embezzled, and 
miſapplied, and ſquandered; into our own hands, 
and ſee that the truſts are fairly carried into exe- 
cution. Hereafter we may make a diſtinction for 
the benefit of the widows z—in the mean time we 
ought to take care of this fund, which has got into 
the hands of —I was going to call them a den of 
thieves, as I am afraid many of this company 
are. . 


(a) Suiru, Paron. This is a cafe of a very ſingu- 

lar nature, aud I wiſh therefore to expreſs my 
g | ideas upon it. Whether the Court at the final 
hearing of the cauſe will make any decree or not— 

or what decree they may make, is not for me to 

/ cConſider at this day. The only queſtion now is, 
whether this ſum, conſtituting the exiſting fund 

of this Company, ought in juſtice, to be brought 

in, and lodged in Court or not ?—ln my appre- 

henſion, it is the bounden duty of the Court, when 

called upon to exerciſe preventive juſtice, to in- 

terfere; and the order applied for, inſtead of be- 


(a) Abſente ME TGE, B. c 
e ing 


— 
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ing premature, is in my opinion, abſolutely ne- 
ceſſary to prevent a failure of juſtice; inaſmuch 
as the members of this Compai:y avow an inten- 
tion, if not prevented, of immediately diftributing 
the er. tire of the now exiſting fund among them- 
ſelves, aud the preſent widows. I cannot help 


ſaying, that J am diſpoſed to confider the money 


in Gueſtion, not merely as truſt property for the 


v.\Jdows, but as their abſolute property; for by the 


( ar'cr party it is provided and agreed, that when 
any member diſcontinues payment of the annual 


{bſcription, he thenceforth forfeits all claim, for 


himſelf and his widow, upon the exiſting ſund. 


When therefore the preſent members come for-, 


var1. one and all, and declare, as they now do, 
their intention of diffolving the Company, that is, 


of diſcontinuing one and al of ibem, the payment 
of their reſpective ſubſcriptions for ever; it ſeems 
to follow by inevitable conſequence, that neither 


they themſelves nor their widows can have any 
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claim on the exiſting fund; inaſmuch as by their 
own act they deftroy ſuch claim; and this ſeems to 


be a full anſwer to the argument urged at the 
bar, with reſpect to the widows that may be of the 
now ſurviving members; and to ſhew that the 
money in queſtion muſt become the abſolute pro- 
perty of the now exiſting widows ; fince no other 
perſon can have a claim upon it. It was ſaid, that 
if we ſeize this fund, an injury may be done to 
future members. I have mentioned a deciſive an- 


ſwer to that, the anſwer of the defendants them- 


ſelves ;—it is decifive that they mean, and avow 
their intention to exclude the preſent widows from 
any benefit that might ariſe from future ſubſerip- 
tions, by diſſolving the ſociety. Are we then, to 
ſuffer them to diſſolve the Compauy and divide 
this fund as they chuſe? and by ſo doing, preclude 
thoſe unfortunate women; the now widows, not 
only from all chance of benefit that might ariſe 
from annual ſubſcriptions, but take from them their 


right to that little fund, Se poſſibly may be 
| = 8 „ 


their 
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their only ſupport for the reſidue of their lives; 
and ſhall we ſuffer tkem to do this in violation of 
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the Charter-party, and their own ſolemn covenant? 
—Are we to allow the members to divide this 
money among themſelves? Surely not. The pre- 
ſent members may by poſhbility all ſurvive their 
reſpective wives, yet under colour of the contin- 
gent claims of their wives, they ſeek to deprive 
thoſe who are now widows, of perhaps their only 
ſupport ; it is therefore, abſolutely neceſſary to 
take this ſund out of the power of a ſet of men, 
who profeſs an intention of violating their ſolemn 
agreement. It is not neceſſary to ſay any thing as 
to what may be done hereafter. But I feel the 
firmeſt conviction, that it is the bounden duty of 
the Court to take care that this fund ſhall not be 


_ diſpoſed of in any manner that may work injuſtice. 


Grorecre, Baron. I concur in the opinion of the 
Court. I think, as it 1s avowed by the defendants 
that they mean to make a diſtribution of this fund 
not warranted, or provided for, by the charter- 


party, but evidently acting in their own cauſe, and 


carving for themſelves, that it is high time for 
Equity to take that fund out of their hands, left 
they make an improper uſe of it. 1 doubt not this 
company may have been formed upon miſtake in 


calculation, and by this time they may have diſco- 


vered ſome radical error. If no third perſons had 
a right, but themſelves only could claim, they 
might cut and carve as they thought fit :—if there 


were no widows exiſting, being a voluntary inſtitu- 
tion, they might vote their diſſolution, and divide 


the money.—Put there are third perſons in the 


caſe, namely, the wives of thoſe who are alive, and 


the widows of thoſe who are deceaſed. The wives 
have a conditional claim, provided their haſbands 
during their lives fulfil the covenants in the char- 


ter-party.—That is contingent, and diſcretionary ; 
it depends upon their huſbands, whether they will 
do fo, cr hot. —Tf it be for their benefit, they will 


do 
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do ſo. If it be a loſing game, they have an election 
to be done with it.—But what is the caſe of the 
widows of the deccaſed members?—They have 
now, and from the death of their huſbands have 
continued to have, a veſted] right upon that fund, 
of which nothing but their own act can deprive 
them. It is as much the ſubje& of property as afly 
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| and others, 


other they could poſſeſs, and to ſuppoſe that a 


number of men could aſſemble behind the backs of 
thoſe widows, and divide that fund among them- 
ſelves is in my apprehenſion not ouly contrary to 
Equity, but to common ſenſe and juſtice. In all 
caſes where a truſtee avows an intention of break- 
ing the truſt, Equity never lets him go on to violate 


the truſt ;—the Court will never lie by till it is 


done, and leave the injured party to his remedy by 


law, but ſteps in to prevent the miſchief and ſave 


the right of all parties. So if a man is going to 
commit waſte, Equity will prevent him. Here the 
defendants avow their intention to make an inequi- 
table uſe of this fund, and therefore if it were a 
very doubtful caſe (which I think it is not) if there 
were a queſtion for the final hearing, the Court are 
called upon, to keep that fund for the hearing, and 
not leave it in the hands of thoſe, who profeſs an 


will be a very difficult thing for 4 Court of Equity 
to take this fund and manage the truſt. But it is a 
known principle, that the difficulty of executing a 
truſt is no objection to prevent Equity from inter- 
fering. It is ouly ſuch a traſt as is impracticable, 


that a Court of Equity will not undertake. We 


intention to make a bad uſe of it. It was ſaid it 


cannot ſay in this caſe, that there is any great dif- 
ficulty in the performance of this truſt. If any of 


the preſent members with to pay, they may apply 
for a receiver to whom they may pay their ſubſcrip- 


tions. There is no great controverſy about facts 


that will make a long inveſtigation neceſſary. It is 
that ſort of caſe which may be heard immediately, 
and final juſtice may be done, At this ſtage, where 


8 2 a party 
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1795 a party avows an intention to commit a breach of 


A covenant and truſt, it is ar that Equity ſhould 1 inter- 
CARTLAND fere. 


and others 
again 
Lyaten Per Curiam, 
and others. 
Diſallow the cauſe with coſts to be paid out of the 
defendants pockets. 
* 
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King's Bench, 


Wedneſday, February 11th, 1 795. 


* 


WiIcuEkIN in Error againſt Ganan. 


1795. 


+ tyres was a writ of error brought to reverſe a An aQion a. 

judgment given in the Common Pleas in fa- g2inft Revenue | 

vour of the defendant, Gahan. It was an action of Nara cre 

treſpaſs vi et armis for taking a ſhip and cargo, the ſeited by theke. 
"pe | s venue I. aws 

property of the plaintiff, on the 287% of December, muſt be brought 

1786, and detaining the ſame till the 12th of March, within three 

1788, To this a plea of not guilty was put in, and perm ret 

a ſpecial verdict found, which ſtated the following notwithſtand- 

facts: That the defendant was a Revenue Officer, 152% 2 wit 

and took the ſhip in that capacity, on the day laid Courtisdepend- 

in the declaration; that an information againſt the raten 3 

ſhip and cargo was filed in the diſtrict of Cork, and three months, 

that on the 5h October, 1787, they were acquitted; _ 

that there was an appeal from this ſentence of ac- 

quittal, which appeal, on the 17:4 December, 1787, 

was withdrawa. That the ſhip and cargo were de- 

tained from the 28th December, 1786, to the 5th of 

Fanuary, 1788. That on the 15 of March, 1788, 

the original writ in the cauſe iſſued: And the queſ- 7 

tion for the opinion of the Court was, whether this 

action had been brought within the time limited by 5 


the ſtatute 25 Geo. 3, c. 34. | 
| Bur ſton 
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Bur ſlon and Saurin for the plaintiff in error. 
This action was brought in due time; firſt, From 
the nature of the treſpaſs: ſecondly, From the 
ſpirit and defign of the revenue laws. As to the 
firſt point: it is not now material whether tne trel- 
paſs is laid in the declaration in the technical form 
of a coutinned treſpaſs, if it appears in ſubſtance to 
have been ſo; that would be a good objection on 
demurrer only. As to what, caſes of treſpaſs may 
or may not be laid with a continuandso, there is a 
variety of opinions in the books: but the late au- 
thorities come to this, that the queſtion is, whether 
the treſpaſs, in point of fat and common ſenſe, was 
capable of being continued or not. A correct de- 
finition of a coutinued treſpaſs may be collected 
from the caſe of Monckton v. Paſhley, 2 Lord Raym. 
974, from whence it appears, that what terminates in 
the act itſelf cannot be laid with a continuando ; as 
for example, cutting down trees, killing hares, 
pulling down an houſe, Oc; but where the treſ— 


| paſs is ſuch, that the original act of violence may 


be continued by a ſucceſſion, that is a continued 
treſpaſs, as if a man breaks and enters, and a//5 
holds poſſeſſion of an houſe. Walton v. Kerſop, 2 
Mils. 354. Riley v. Parkhurſt, Bull. N. P. go. The 
diſtinction is this, where the miſchief does not end 
with the original act, the treſpaſs is continued, 


- otherwiſe not. And there are two kinds of con- 


tinued treſpaſſes; the firſt, where the continuands 
muſt be laid diff, diebus, as if a man break an 
houſe, and go a*cay, and come again and repeat the 
act of treſpaſs: the ſecond, where there is one un- 
iuterrupted treſpaſs, as in the preſent caſe. 1 Hawk, 
P. C. c. 23. ſect. g. He who ſteals my goods in 
the county of B. and carries them to the county of 
C. may be indicted or appealed in the county of C. 
as well as that of B. becauſe the poſſeſſion ſtill 


continuing in me, every moment's continuance of 


the treſpaſs, is as much a wrong to it, and may 
eome under the word cebit as much as the firſt tak- 
ing,” — now a felon could not be indicted in the 

| | County 
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county of C. for goods taken in the county of B., 
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if the mere taking were the only act of treſpaſs ; ww 


if 1t were not a continued treſpaſs : it appears 
from hence alſo, that the law acknowledges treſ- 


paſs with a continuando, even in the caſe of chat-_ 


tels. Then if the treſpaſs in the preſent caſe con- 
tinued till the 5% of January, 1788, when the 
goods were reſtored, this action is clearly brought 
within the time preſcribed by the ſtatute. It en- 
acts that © the ſuit ſhall be commenced within 
** three months after the alleged cauſe of action 


** ſhall accrue,” which was not till after the treſpaſs 


was concluded. 'The word accrue which the Le- 
giſlature has thought proper to uſe here, ſhews their 


intention to have been, that the cauſe of action was 


not to be confined to the firſt taking : it is de- 
rived from the Latin accreſco, which is uſed to ex- 
preſs ſomething capable of encreaſe, commencing 
at one time, and arriving at maturity at another : ſo, 
when adtio non accrevit is pleaded, it is underſtood 
to imply that ſome time has elapſed between the 
firſt act and the determination of the right of ac- 
tion. And this intention appears further from the 
next clauſe, where it is enacted © that the action 
e ſhall be brought in the county where ſuch al- 
© leged cauſe of action ſhall have rin or begun: 
it is plain from theſe words, that the Legiſlature had 
in contemplation a continued treſpaſs, ſuch as 
might begin in one county and end in another. 
As to the ſecond point. Take the Revenue laws 
as a ſyſtem of which this ſtatute of the 25 Geo. 3. 
is a part, and conſider t2em together, as being laws 
made pari materid, The firſt of them is the ſtatute 
14 and 15 Car. 2, which creates a Court for the 
trial of Revenue offences, wz. the Court of ſub- 
commiſſioners, and alſo a Court of Appeal: from 
this ſyſtem, it is plain that the object of its framers 


was to draw all matters of confideratzon in Reve- 
Vet hereas ' 


nue caſes out of the hands of a jury. 
the caſe of a foreign merchant, whoſe goods are 
ſeized, who ſubmits to the juriſdiction of the Re- 

| | venue 
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veune Courts; they releaſe his property at length, 
but they cannot give him compenſation for the de- 


Wrrcasis tention : to obtain this, ke comes into a Court of 


ageinfl - 
GAHAN. 


common law and recovers damages; and then he is 
rold “ that he ought not to have ſubmitte1 to the 
Revenue juriſdiction at all, but ſhould have 
brought his action without waiting for the deci- 
* fion of that Court; although from that deciſion 


* he was to learn whether he had any cauſe of 


action.“ This could not have been the intention 
of the framers of the Revenue.laws; becauſe this 
would be to force the parties to bring Revenue 
cafes before a jury. | 


Beresford and Johnſon for the defendant. This 


action not having been brought within three months 
after the firſt taking, is barred by the clauſe of 


limitation in the: ſtatute 25 Geo. 3. To avoid the 
effect of this clauſe, it is ſaid, that the treſpaſs in 


this caſe was a continued treſpaſs, and that the ac- 


tion is brought within three months from the de- 


termination of it. But there is no ſuch thing as a 


continuedtreſpaſs as to chattels. Bro. Abr. title, Treſ- 


pals, pl. 441. there may be treſpaſs with a continz- 
ando, in perſonam but not in rem and the caſe in 
2 Ld. Raym. 974, is denied to be law; 5 Bac. Abr. 
193. title Treſpaſs, pl. 82. Ihe poſition in Haw. 
H. (. is unqueſtionably true, and the reaſon given 
ſor it ſhews what the diſtinctiou is between a felc- 
nious taking in criminal caſes and a fortious taking 


in civil caſes : where goods are taken felonioyy, 
the owner continues to have a pofeſfron in law; but 


when they are taken tortiouſly, the poſſeſſion is 
Gifcontinued. That treſpaſs cannot be with a 
continuando as to chattels, Gillam v. Clayton, 3 Lev. 
Gates v. Bayly, 2 Nil. 313. Dye v. Leather- 

dale, 3 Mils. 20: Style. 313. In Smith v. Miles, | 
r Durnf. and F. 480, AshHURST, Juftice, ſays, 
« 'To entitle a man to bring treſpaſs, he muſt at 
te the time when the at was done which conſti- 
+ tates the treſpaſs, either have the actual: pi Hen 
© in him of the thing which is the object of the 

e treſpaſs 


®. 
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+ treſpaſs, or elſe he muſt have a conſtructive pope 
i Seffion in reſpect of the right being actually veſt- 
* ed in him.” Now in this caſe, the plaintiff WIT enn 


Clearly had not actual poffeſſion on the 5th of Fa- 
nuary, 1788; nor had he conſtructive poſſeſſion; 
for his declaration admits that a treſpaſs was 
committed on the 28 of December, 1786, which 
diſaffirmed the poſſeſſion. The doctrine contend- 
ed fo? on the part of the plaintiff confounds the 
diſtinction between actions of detinue and treſ- 
paſs ; which is clearly marked in 2 Ko. Abr. 555, 
Bro. Abr. title, Freſpaſs, pl. 29. 33. 34. 48. 396. That 
treſpaſs vi et armis does not lie in this caſe for the 
detention of the goods, Lord Shrewſbury's cafe, 9 
Co. 50. ö. is in point. If the defendant had juſtt- 
fied inſtead of pleading the general iſſue, and his 
plea had covered the original taking, it mattered 
not whether he pleaded to the detention. 3 //1/s, 
20. 3 Durnf. and E. 292 Taylor v. Lyddall : and 
it cannot be of the gi/# of the action, becauſe the 
party might give it in evidence under alia enorma, 
if it was not ſet out in the declaration; whereas if 
it was of the gi of the action, it muſt be pleaded. 
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As to the argument founded on the nature and 


intention of the Revenue laws. Affirmative ſta- 
tutes do not take away the common law right of 
the ſubje&t but by expreſs words, and there are 
none ſuch in theſe ſtatutes : and it appears from 


the caſe. of Godin v. Ferris, 2 H. Bl. 14, that a 


ſuit in the Supreme Court of Revenue, the Exche- 
quer, does not ſuſpend the right of action at law 
to a party whoſe goods have been ſeized. 


Medueſday, February 11, 
The Court gave judgment. 


Lord CLoxNMELL, Chief Fuſtice, This was a writ 


of error to reverſe a judgment pronounded in the 
| | Common 


\ 
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Common Pleas, in favour of the defendant upon a 


— ſpecial verdict. The action was treſpaſs vi & armis, 
Wirchais and the declaration ſtated, that the defendant, 


egainfl 
GAHAN. 


Gabun, on the 28th of December, 1786, unlawfully 
ſeized a ſhip and cargo, then in the poſſoſſion of 
the plaintiff, 1Vilch#zn, and detained the fame until 

the 12th of March, 1788. The defendant pleaded 
not guilty, and the verdict finds the ſeizure upon 
the 28th of December, 1786, and the acquetal by 
the ſub-commiſſioners upon the 5th of Odtober, 
1787 ; that Gahan appealed to the commiſſioners of 

appeal, and on the 17th of December, 1788, with- 
drew his appeal ; that the ſhip and cargo were de- 
tained from the 28th of December 1786, to the 5th 


of January 1788, and the plaintiff iſſued his writ 
upon the 5th of March, 1788. The queſtion made 


for the court by the ſpecial verdict is (for it is with 
a ſpecial conclufion)—* whether upon the whole 
* matter the plaintiff commenced his action within 
'« three months next after the cauſe of action ac- 
crued? If he did, the jury find for the plaintiff 
—if not, they find for the defendant. | 

By the 25 Geo. 3. c. 34. . 108, it is enacted, that 
in caſe an action be brought by any perſon againſt a 
revenue officer, for any thing done in purſuance of 
that act, it ſhall be commenced within three months 
next after the alleged cauſe of action accrued. 
Now, as to the point made, without going at large 
into the argument of it, I think myſelf bound by 
the following caſe as in point. The caſe of Keightly 
v. Nedes, Sty. 313, is expreſsly in point to ſhew, 
what the nature of this action is, and when it ac- 
crues, and when the cauſe of action is complete. 
I think it is in point to ſkew, that in treſpaſs vi & 


.arnis, the taking is the ground and. the cauſe of 


action, and the ſubſequent diſpoſing, or detaining 


| Is but aggravation. That caſe was determined by 


Rolle, Ch. F. and it turned upon this;—if the ſub- 
ſequent detaining and diſpoſing of the ſame cattle 
was the ground of the action, an inferior court, 


in which the action had been inſtituted, had juriſ- 


diction 


* 1 : | % 9 
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_ diction, and the judgment was good: if the de- 1795 

_ taining made no part of the treſpaſs, the court had 

no juriſdiction, and upon that point expreſsly, the WirCukix 

judgment was held to be bad. ST 
he caſe of Gates v. Bayly, 2 Mils. 313, is alſo ; 

expreſs to this point. It was determined, Trin. 6 

Geo. 3. It was treſpaſs for unlawfully taking and 

impounding cattle ſo cloſe, that one of them died; 

the defendant pleaded, iſt, the general iſſue, and 

2d, a juſtification as to the taking and impounding. 

The court held, that. the taking and impounding 

conſtituted the whole treſpaſs, and that the reſt was 

mere aggravation, and conſequently, that the juſti- 

| fication covered the whole action. 

As to the act of parliament, I think the cafe of 

Godin v. Ferris, 2 H. Bl. 14, Mich. 32 Geo. 3. goes a 

great way, if not the whole length to determine 

this caſe. The Exgliſb ſtatute, 23 Geo. 3. c. 7. 

. 4, ſays the action ſhall be commenced within 

three months next after the cauſe of action ſhall 

ariſe. It was held in that caſe, that the time from 

which to meaſure was the time of the atual ſeizure, 

notwithſtanding a ſuit might be pending in the 

Exchequer for the ſame goods before and atter the 

three months expired. That caſe ſeems to me to be 

exactly the preſent caſe, as nearly as the two acts of 

parliament can admit. The acts mean the ſame 

thing—are ſubſtantially the ſame, and muſt be con- 

ſtrued the ſame way. Had the court of Commun 

Pleas ſeen the caſe in H. Blackſtone (which was not 

publiſhed when they gave their judgment) they 

could not have differed upon the ſubject. Their 

determination however correſponds with the de- 

ciſion in England, and therefore I think the judg- 

ment ought to be affirmed. 1 | 


 Bovo, Fuſtice. I concur in this opinion, and for 

the reaſons given. I purpoſely avoid ſaying much, 

becauſe when at the bar, this caſe was conducted by 

my direction, and it made ſuch impreſſion upon my 

mind as I cannot eaſily remove. I guided myſelf 

principally upon the caſe in S:yle, where the — | 
| 0 
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1795. of the cattle was out of the juriſdiction, but they 
ere afterwards brought within the juriſdiction, 
Wi.cuz1s and it was held that the taking alone was the cauſe 

Cin gu. of action. | | 5 
The caſe of Aldridge v. Duke, 3 Mod. 311, & 
1 Sid. 195, ſhews that the ſtatute of limitation 
begins to run when the plaintiff has a cauſe of 
action. And there are many caſes to this effect. 
An action may be brought for words in . themſelves 
actionable, altho' a loſs may accrue at a future 

period in conſequence of them. OS 


Downes, Juſtice. I ſhall ſay a very few words 
upon this caſe. I agree with the judgment of the 
Court: and as to all thoſe caſes which have been 
argued from at the bar, I ſhall notice them no 

further than to ſay, that the inference drawn by my 
Lord is the true one. 'The caſes mentioned by him 
have decided beyond controverſy, that the original 
taking is the giſt of the action in treſpaſs, and that 
the ſubſequent conduct is mere aggravation ; and 
therefore if the taking be the cauſe of action, it fol- 
lows that from the taking, the cauſe of action 
accrues, and the ſtatute begins to run. I ſhall 
make one or two obſervations upon contradictory 
determinations with reſpect to this particular ſtatute 
of limitations, and the general ſtatute of limita- 
tions. Suppoſe the goods never were returned, 
no man could pretend, that the limitation did not 
run from the moment of the taking; for, if it did 
not run from that moment, there could be no limi- 
tation at all; the cauſe of action would continue 
for ever. Then ſuppoſe the party ſold the goods 
after they were taken, would that ſupport an action 
of treſpaſs? Suppoſe the three months elapſe from 
the taking, and the goods are returned in two years, 
as here, would that revive the cauſe of action? 
The goods were out of the plaintiffs poſſeſſion two 
years, and there is no allegation, that he could not 
bring an aCtion, except the inference which 1s 


drawn from the pendency of the ſuit before the 
commiſſioners 
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commiſſioners. Therefore if the limitation did not 
run from the taking, it would be impoſlible that 


any limitation ſhould exiſt in the caſe of taking a W 


perſonal chattel, becauſe the party would have 
nothing to ſay to avoid it, but that the chattel was 
taken and afterwards detained. 


CHAMBERLAIN, Juſtice. There is no queſtion 
here, but whether the proceedings before the com- 
miſhoners ſuſpended the action? The caſes cited by 
Lord Clonmell have determined the point. It would 
be ſtrange to determine, that in treſpaſs vi & armis 
the taking was not the giſt of the action. (a) 


Judgment affirmed. 


(a) The above caſe came before the Court of Common Pas 


together with another of a ſimilar nature, Clare v. Wortbington, on 
a point ſaved; they were argued together; and after much conſide- 
ration, the Court was divided: Lord CARL ETOV. h. J. and HEIL- 
LEN, J. being in favour of the defendant, (the Revenue Officer) 
and KeLLy and CrooksSHaNK, Juſtices, contra. The learned 
Judges gave their opinions ſeriatim, at great Jength, in Hilary, 
1791, and as no judgment could be then given, it was recommended 
to the parties to put the queſtion on the Record in the form of a 
Special Verdict, in order to have the opinion of a ſuperior Court. 


Exchequer. 
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value ſufficient 
to ſet aſide a 


ſheriff's ſale. 
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Exchequer 


February 11th, 1795. 


| | DiLLoN againſt BYRNE. 


Of ſhewing aa againſt ſetting aſide a ſherif” 8 
ſale under a ff. fa. it appeared that the terms 
ſold produced a profit of 272 /. a year and were 
ſworn to be worth near 1900 J. they were ſold for 
260 J. The ſum marked at the foot of the exe- 
cution was 245/. After the ſale the defendant of- 
fered to pay the plaintiff and purchaſer the amount 
of the execution and all coits, which was refuſed. 

The Prime Serjeant and Fletcher inſiſted that under- 
value alone is no ground for a Court of Law to ſet 
aſide a ſale under a fl. fa. though they admitted that 
fraud or colluſion would. 


YELVERTON, Chief Baron, ſaid, that he thought 
ſuch groſs under-value as appeared in the preſent 


caſe, was ſufficient in itſelf to induce the Court to 


ſet aſide a meriff 's ſale. 


Cauſe diſallowed with coſts out of pocket and the 
fale ſet aſide. 


Equity 
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Equity Exchequer, 


February 24th, 1795. 


REGULA GENERALIS. 


IT is this day ruled by the Court, that from 
henceforth, where a cauſe ſhall be ſtruck out of 
the paper, by reaſon of the non-attendance of the 
attorney, no motion to re-inſtate ſuch cauſe ſhall 
be entertained, till the attorney ſhall firſt pay to 
the box the ſum of 13s. 44. which ſum he ſhall not 
afterwards bring in charge, nor the officer tax 


* his client. 


Chancery. 
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Chancerp. 


February 28th, 1795, 


+ . 


Executors of MacarTwney againſf Executors of 


BLackwoop. | 
1795 . . 
A rehearing re- HE Attorney-General OU behalf of tbe defend- 
22 ant, moved for a re-hearing of this cauſe: there 


exceptionstaken had been a decree to account; exceptions had 
| — been taken by the defendant, to the maſter's re- 
the party there» Port, which on argument were diſallowed aud the 
_—— parties ſent again before the maſter ; the defen- 
and confirmed. dant had acquieſced in that order and acted under 
—— by it by going before the maſter on the account di- 


chaſer with no. rected, and a final report had been made up and 
rice of the truſt confirmed. | | | 


is ſet aſide, nei- 
therthe purcha- | 3 3 1 
ſer nor truſtee The LORD CHANCELLOR ſaid that the granting 


de- Linereſt ſuch a motion would give a great open to ſuitors 
who had money in their pockets, to enereaſe liti- 
gation and to delay juſtice; and that though in 
the preſent caſe he did not believe that to be the 
deſign, yet that the precedent would be very dan- 
gerous, and on that account he muſt refuſe the 
motion. - | 


The 


* 


* 
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The cauſe, being ſet down for a final decree, was | 


now .called on. 155 2 | 
The bill was filed by cui que iruft againſt 
truſtees. Certain lands in the counties of Ar 
magh and Down had been conveyed in truſt 
to pay debts and were ſold by the truſtees. 
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The bill alleged that ſufhcient had been received 


to pay the debts out of the rents and profits 


: and by the ſale of part of the truſt lands, be- 


fore the eſtate in the County of Armagh had been 
ſold, and conſequently, that that eſtate ſhould not 
have been fold but re-conveyed to the cefur que 
truſt ; and that Kelly the purchaſer, who was alſo 
a defendant, had notice and had gotten a ſpecial 
warranty. The bill thefore prayed an account of 


the truſt fund, and that the fale of the {-magh 
lands might be ſet aſide, and the lands conveyed to 


the ceſtui gue truſt; the maſter having reported, 
that at the time of the ſale of that eſtate the truſ- 
tees had received ſufficient to pay off all the debts 
and their own expences and coſts, except -—— /. 
The Lord Cyaxncerior had no doubt that the 
ſale ſhould be ſet aſide, and a conveyance made to 
the celui que truſt: The only queſtion now was, 
whether the plaintiffs were entitled to intereſt on 
the rents from the times they were received, and 
ſhould pay intereſt on the ſum of — 1 
Burton, Saurin, and Scriven, for the plaintiff, 
contended, that if the truſtee himſelf had remain- 
ed in poſſeſhon and recovered the rents, there 
could be no doubt, that he would have been 
chargeable with intereſt; and that having con- 
veyed to a purchaſer with notice and given him a 
ſpecial warranty to indemnify him againſt the 
claims of the ceſtui que truſt, it came to the, ſame 
thing, for that the truſtee would be the ſufferer 
and not the purchaſer : and though the decree. would 
not be agaiuſt the truſtee but his repreſentative, that 
would make no difference, for the repreſentative 


had admitted aſſets : that Courts of juſtice of late 


years had extended the principle of granting in- 


tereſt much further than formerly; that now, bills 
5 Ft | = 
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of exchange and promiſſory notes uniformly bear 
intereſt from the time they become due, and juries 
are daily directed to calculate the damages accord- 
ingly ; that though intereſt was not uſually charged 
on rents, there were caſes in which it had been 
decrecd, and that this was ſo groſs a caſe of a 
breach of truſt, that it called loudly on the Court 


to mark its diſapprobation, and to go as far as it 
could to make compenſation to the ſufferers. 1 Bro. 


P. C. 399. Mayor and Corporation of Her ford v. the 
Poor of ſame place. Sherlick v. Lowe, Ir. Exch. 
July 22,1791. That was a bill filed to redeem againſt ' 
a judgment creditor; the defence ſet up by the an- 
ſwer, was that he was not paid; the account was 
directed to be taken, and the officer reported, that 
at a particular time the defendant was overpaid by 
the rents and a balance in his hands, and that he 
afterwards continued in poſſeſſion and receipt of 


the rent until he had recovered 150/. more: the 
- plaintiff contended before the officer, that he was 


entitled to intereſt on the annual receipts after the 
debt had been paid: the officer reported ſpecially, 
and the Court of Exchequer decreed intereſt on 
the annual balances to the plaintiff. In Doyle v. 
Shepherd, in the ſame Court, in 1794, the ſame. 


point was made, and Sec, and Lowe having been 


cited, YELVvERTON, Chief Baron, recognized the 
caſe, and declared,, that the rule in equity was a 


juſt one, and that he ſhould then be of opinion to 


make the ſame decree, but that the balance in the 
hands of the defendant was ſo ſmall, it was not 
worth while to ſend it back to the maſter. 


Lord Cuancrriior.—Ta the caſe in Brown, the 
defendants held the truſt- money in their hands, 


and therefore were propesly decreed to pay inter- 


eſt : the caſes in the Court of Exchequer alſo were 
roperly determined, but do not apply to the 
preſent caſe. I ſhall always find great difficulty in 


_ departing from the ſettled rules of Courts of Equi- 


ty, and there is none more ſettled than, that where 
1 ale 


KING'S | COURTS, DUBLIN. 


a ſale to a purchaſer with notice is ſet aſide, he 
ſhall account for the rents, but not with intereſt : 
then 1f you cannot get intereſt as againſt the pur- 
chaſer, in what view do you come againſt the de- 
fendant Sir John Blackwood ?—you can only come 
againſt him in default of payment by the purcha- 
ſer; you come againſt him as a ſimple contract 
creditor and on that head you are not entitled to 


. 


intereſt. | l 


Let the ſale be ſet aſide and the maſter take an 


account of the rents and profits which have 


come to the hands of the defendant Kelly 
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or which might have came to his hands 


without his wilful default; and an account 
with intereſt of the ſum remaining due to the 
truſtees at the time of the ſale? | $ 
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PRINCIPAL MATTERS 


Contained in this Volume 


W 1 
ABATEMENT. : 
Pr 
ACTION. 


An action will not lie to recover money or goods given to another 
as an atonement for having defrauded him, Doyle v. Grierſon, 
Exch, 8 5 268 

Vid: CASE, i. 

ACTION ON THE CASE, Vid. CASE, 


ADVOWSON, 


No uſurpation of an advowſon prior to the ſtatute 1 Geo. 2. is affected 
by that ſtatute; and in ſuch a caſe, the right of the patron 
remains as it was at Common Law, Thomp/on v. the Biſhop 


422, 424 
be AFFl- 


TABLE OF THE 


AFFIDAVITS. 


Where there is contradifory ſwearing in affidavits, the Court wil. 
direct an iſſue. Leſſee of Lord Dillon v. Caſtello. K. B. 236 


ALIEN. 
Execution ſtayed, under the Stat. 34 Geo. 3. c. 14, the plaintifl 
being an Alien. Lutchkins v. Stephenſon. Exch. 182 
AMENDMENT. - p 


— 


1. After demurrer to an avowry, and argument, leave to amend by 
inſerting a fact which alters the caſe, refuſed. Campbell v. 


Colcloug hb. C. P. | „ 153 


. Leave to amend the plea of the ſtatute of Limitations, will not 
be given, unleſs it appear that the party has merits. Latouche v. 


Spence, C.P. | 155 


3. Iſſue being joined in a Town Cauſe, the clauſe of Nifi Prius run 
thus, “ unleſs Lord C. Chief Juſtice, &c. ſhall firſt come,” &c. 
the trial was had before a puiſne Judge of the ſame Court; and 
on motion, after verdict, an amendment of the clauſe of M/ 
Prius, by inſerting ** or in the abſence of the ſaid Chief Juſtice, 
& one of his brethren of the ſaid Court,“ was allowed. Leſſee 
of Lady Carhampton v. Lord Carhampton. C. P. 986 
The authority of the Judge at Ni/i Prius, does not flow from 
the Ne Prius clauſe, as that of a Sheriff does from a writ of 


enquiry. 328 


5. Scire Facias againſt bail allowed to be amended, the Officer 
having by miſtake recited the bail piece as of the 33d inſtead of 
the 23d year of, &, Le Grand v. Blake, K. B. 388 


ANNUITY COMPANY, 


1. A Court of Equity will order the fund of an Annuity Company 
(for the benefit of widows) into Court, when the members are 
about to violate the terms of the agreement. Cartland v. Lyſter. 
Ech. 38 

2. Such a Society, though voluntary in its formation, becomes ſub- 
je& to the control of a Court of Law or Equity from the time of 
ſealing the Charter Party, | - 84 

3. Whether an action of Covenant might not be maintained by the 
Widows againſt the ſurviving Members, Qu? 8 585 

4. But clearly it is a truſt in the ſurviving members, which a Court | 
of Eguity will carry into execution. | ibid. 

| | | | _ -- APPEAL. 


PRINCIPAL MATTERS, 


APPEAL. 


1. An appeal lies to the Exchequer Chamber from the Revenue ſide 
of the Rxchequer. Beauchamp v. Fitzgerald, cit. Exch. 124 
2. But not upon interlocutory orders, becauſe there js no record. 


| 15 ibid. 

3. Whether an appeal from an interlocutory order lies directly to 

the Houſe of Lords, 2u ? R ibid. 
APPEARANCE. 


1. In perſonal actions, judgment cannot be entered up againſt the 


defendant before appearance. Rowland v. the Corporation of 


S. 241 
2. What the conſequence will be of the defendants appearing too 
ſoon. Copeland v. Langan. Exch. 59g. | 

| | | Anonymous. ibid. 
N | Byrne v. Cullen. Exch. 510 
3. Defendant need not appear till the return of the —— 
ibid. 


APPENDANTS and APPURTEN NTS. 


1. Appendancy how diſtinguiſhed fiom appurtenancy. Hayes v. 
Bridges. C. b. 410, 413, 418 
2. Appendancy being incident and of common right, commencing 
by operation of law, and implying preſcription, the party claiming 
it need not preſcribe for it. . 410 
3. But appurtenancy is founded on grant, or on preſcription which 
ſuppoſes a grant, and therefore being claimable by two different 
modes, the right by which it is acquired, + ſhould, be ſtated in 


_ pleading, tid. 


— 


ASSUUPSIT. 


A. being in poſſeſſion of an horſe, the property of another, ſaid 
he would buy him, and promiſed to paſs his note for the money; 
he did not paſs his note, but there was a Te admiſſion by 
him, that he had bought the horſe, I his was ſufficient to com- 
plete the contract. Evanſon v. Parker. - K. B. 283 


ATTACHMENT. 


1. An attachment will not be granted againſt a magiſtrate, unleſs he 
appear to have been corrupt or groſsly ignorant. The King 


200 


— 


v. Fohnſon, K. B. 


2. An attachment granted againſt a Sheriff for convening the 


power of his county to elect delegates to repreſent the county in 
| g a national 
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a vational congreſs which was to meet for the purpoſe of digeſt. 
ing a plan to reform the Parliament, The King v. Rely, 
204 


3. For the extent of the power of the Court of Kings Berch in 


Ireland to grant attachments, wide the ſame caſe, poſſim. 


4. An attachment will not be granted againſt a magiſtrate for an 
alleged miſconduct, when he ſwears to facts from whence it ap- 
. to the Court that he acted fairly. But a general aſſertion in 

is affidavit, to the ſame effect, will not always be ſufficient. 
The King v. Hayman. K. B. | — ©: 


5. An attachment granted againſt a perſon aRing as ſub ſheriff, for 
extortion. . Rankin v. Kennedy. 244 


6. An attachment granted for inſolent conduct to the Sheriff while 
in the execution of his office in endevouring to prevent tiot in the 
hearing, and during the fitting of the Court. The King v. Gard- 

. | | f + = 


7 An attachment for non payment of coſts is in the nature of an 
execution merely, and not a proceeding for a contempt : it is 
marked as an execution, and is diſcharged on payment of the 
colts ; there is no application to the court to be diſcharged from 
it, nor are interrogatories Exhibited, Leſſee of Hawkins v. 
Fackman. K.B. | | 541 


Vide PRACTICE, 4, 7. 
ATTAINDER. 


1- A right of action upon contract, though ſounding only in da- 
mages, is forfeitable by attainder of felony. Batty in Error v. Fay. 
Exch. Chamb 511, 522, 526, 535 
2. Attainder of felony is a good plea. in bar, and not merely in 
abatement. 523 
2+ In pleading attainder of felony, it is not neceſſary to ſet out the 
entire record of the Judgment of attainder: it is ſufficient to 
ſay that the defendant was attainted of felony, for, &c. as by the 
record of ſaid aitainder appears. „ 
4, And is ſufficient to ſay that the Court had juriſdiction to hear and 
determine divers felontes, without ſaying that it had power to hear 
all felonies, or the particular felony in queſtion. 530 
. And although from any thing appearing on the face of the plea, 
the judgment n ay have been erroneous, that is no ground of ob- 
jection oa a general demurrer to the plea : for the judgment can 

be avoided only by an appellate juriſdiction, „„ SS $90 


ATTORNEY 


PRINCIPAL MATTERS: 


ATTORNEY. 


Attorney for the plaintiff in replevin undertook to pay the coſts 
incurred, and to give ſecurity for the rent due by his client: 
without doing either he went to trial and obtained a verdict, 
which was ſer aſide, he paying the coſls of the motion for the 


purpoſe. Moore v. Waugh. K. B. = 279 
Vide PRACTICE, 9. | 
— 
B. 


BIBLE, printiog of, vide PATENT, 1, 2, 3. 
BILLS of EXCHANGE. 


1. Both the drawer and acceptor of a Bill of Exchange werei 
embarraſſed circumſtances at the time it became due; the accep- 
tor refuſed to pay it, but no notice was given to the drawer 
thereof: ſome time after, the drawer returned it in a lift of his 
debts to his creditors. Whether this ſubſequent admiſhon made 
the drawer liable, notwithſtanding the want of notice of the ac- 
ceptors refuſal, Yu? Finlay v. MiCay. Exch. | 82 


2. The drawer of a bill of Exchange held diſcharged for want of 
due notice of non-payment by the acceptor, notwithſtanding 
ſubſequent promiſes to pay. MLaugllin v. M Dennell. 
„ N f 93 


3. The indorſor of a bill of exchange held diſcharged for want of 
notice of non-payment by the acceptor: and equivocal circum- 
ſtances, though implying an admiſſion by the indorſor of his 
ſuppoſed liability, but not amounting to a poſitive promiſe to Pay, 
held not ſufficient to revive the debt. Burke v. Molloy C. P. 
| 145 
4. Acceptor of an inland bill of exchange is liable for intereſt from 
the time of non-payment, though the bill be not proteſted, 150. 
5. Indorſor of a bill of exchange may maintain an action on it 
though he has aſſigned all his intereſt in ir. 145 
„ S. P. Patrick v. Heron. K. B. 506 


be. 


_ Vide PROMISSORY NOTE, 1, 2. 


BOND. 


| 
| 
[ 
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BOND. 
Vide SURETY, 1. COLLATERAL SECURIFY, 1. 


| 8 
CASE, Action on the. | 


Whether an action on the caſe can be maintained againſt a Clerk for 
keeping unfair and fraudulent accounts, where it appeared that he 
had executed a bond conditioned to render a juft and full account, 
Du? Ryvesv. Braddell, Exch, 1.34, 190 


Vide DECEIT, „ . | 
CERTIFICATE OF NO CAUSE SHEWMWN. 


Certificate of no cauſe ſhewn, is a bar, and cannot be averred 
: againſt. Wilſon v. Ellis, K. B. | 436 


* 


CERTIORARI, 


A priſoner is not entitled upon a motion in arreſt of judgment, to 
have the Certiorari by which the indictment was removed into 
the Court of King's Bench, read. The King v. M*Dermot. 
K. B. | 178 


COLLATERAL SECURITY, O. 


When a bond is given as collateral ſecurity to a mortgage, mortga- 


ee may proceed both upon the bond and the mortgage at the 
ame time. Lord Sunderlin v. Malone, C. P. 483 


COMMISSION of REVIEW. 


$ © oo upon a petition for a commiſſion of review. Good- 


evin v. Gieſler. Chanc. 371 


| 2. When ſuch a petition is preferred, the caſe ought to receive a 


very ſerious and deliberate conſideration to warrant a report that 


the commiſſion ought to iſſue. 381 


' CONTEMPT. 


PRINCIPAL MATTERS, 


CONTEMPT. 


Non-payment of coſts is not ſuch a contempt as, if an attachmentbe 
awarded, will warrant the arreſt of the party under it upon a 
Sunday, unleſs there be ſome circumſtances of miſconduct in 
him, Leſſee of Hawkins v. Fackman, K. B. 537 


COSTS. 


1. When a verdict is ſet aſide on account of a miſtake of the 
Judge who tried the cauſe, neither party pays coſts. Thompſon 


v. Kennedy. K. B. 237 
9 — 2 Butler v. Butler, in notis, ibid. 


2. Where there had been three trials in ejectment in the Courts of 


Exchequer and Kings Bench, and the leſſor of the plaintiff brought 
another ejectment for the ſame lands in the Court of Common 
Pleas, that court ſtopped him from proceeding until he ſhould 

ay the coſts of the laſt trial, Jones, Leſſee of Underwood v. 
Earl Courtown, C. P. ä f 293 


3. When the plaintiff diſcontinued an ejectment in the court of 
Common Pieat, motion to ſtop proceedings until the coſts of diſ- 


continuing in the Exchequer ſhould be paid, was granted. Leſſee 


of Tuthill v. Caſey, in notis, C. P. | 295 


4 One court will not interfere with another in direQing a ſer off 
of the coſts incurrred in one againſt thoſe incurred in the other. 


Jones, Leſſee of Underwood v. Earl Courtown, C. P. 300 


5. Leave to ſet off coſts incurred by the defendant in the court of 


Exchequer againſt coſts incurred by the plaintiff in the court of 
Kings Bench, refuſed by the latter court. Leſſee of Underwood 


v. Earl Courtown. K. B. | x a 


6. On an iſſue from a court of law, coſts abide the verdi& ; on an 
iſſue from Equity they are diſcretionary, Burke, Leſſee of Lord 
Aliamont v. Ejector. C. P. | | 479 
7, But it ſeems that a court of law, in granting a rule for an F 


may ſhape it ſo as to leave its diſcretion open reſpecting * 
482 


8. Where there is an application for a conditional rule, and the op- 
poſite party comes in, in the firſt inſtance, to oppoſe it and ſuc- 
ceeds, coſts may be given him, though he was not bound to ap- 
pear till he comes to ſhew cauſe, Aeon v. Lynch. C. - 
* „ 55 


vide REMA NET, 1, 2, 3. WITNESS, 3, 4. EJECTMENT, 5. 


COURTS. 
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COURTS. 


1. A court cannot by its adjudications create a juriſdiction ia itſelf : 
where it does, its ſentence is a nullity. Maingay v. Gahan. 
Exch. Chamb. . 70 


2. The court of Oyer and Terminer and general gaol delivery for 
the county of the city ot Dublin, held before the Recorder of 
Dublin, is not one of that claſs of inferior courts whoſe juriſdic- 
tion ought to be ſpecially ſet forth. Batty v. Fay. Exch, 


Chamb. | EET — 532 
3. Diſtinction between different claſſes of inferior courts as to the 
neceſſity of ſetting forth their juriſdiction ſpecially. 531 
Vide EVIDENCE, 4, 5, 6. . 
5 COVENANT. 
Vide PLEADING, 10, 11, 12. 
CUSTODIAM. 


1, A landlord whoſe tenant has been outlawed in a civil action and 
the lands granted in Cuſfodiam, cannot bring an ejectment for non- 
payment of rent, without the leave of the court of Exchequer, 
_ 5 Attorney General's conſent. Faris Cuftodee, v. Faris, 

xch. | | 109 

2. And the landlord is bound to know of the Cuflodiam, at his 

peril. | 114, 119 


But under ſome circumſtances, the court will not attach the 
landlord for bringing ſuch ejectment. Stock, Cuſtodee, v. Engliſb. 
Exch. | 133 
| Executors of Hefty v. Mathew. 134 


Vide EJECTMENT, 1, 


— 


— — — 


D. 
DECEIT. 


4. Whether an action on the caſe in the nature of a writ of deceit, 
will lie againſt a man for deceiving a woman N. procuring the 
| e marriage 


| PRINCIPAL MATTERS. 
matriageverenoay to be performed by a perſon not qualified, 


WV ? Dowling v. Conſtable. Exch. 259 
2. It is not every lie or every cheat that will maintain ſuch an ac- 


3. Or that will ſupport an indictment. ibid. 
DELEGATES, Court of 


On an appeal from the prerogative, the delegates are not warranted | 


to proceed immediately on the opening of the tranſmiſs. The 


appellarit has a right, ex debito Jufliie, to an adjournment, that he 

may have an opportunity to inſpect the tranſmiſs. Goodwin v. 

Ger/ler. Chanc. 371, 383 
DEMURRER. 


Demurrer to a bill in Equity for cauſe that plaintiff has a legal 
remedy, will not be entertained, unleſs that remedy appears clear, 
aud not doubtful or difficult. O'Brien v. Irwin, Chanc. 
| | 361 


' DESERTER. 
Vide HABEAS CORPUS, 1. 
DETAINER. 
1. When a party is illegally arreſted, the court will diſcharge him 


from a detainer, though under a writ regularly iſſued, at the ſuit 


of the ſame plaintiff. Magrane v. Blake. K. B. 563 

2. And whether a detainer at the ſuit of any perſon would be 

valid in ſuch circumſtances, Qu? | ibid. 
DEVISE. 


Under a deviſe to 4. © during his life only, and from and after 
i the determination of that eſtate, to his lawful iſſue male and 
<« the lawful iſſue male of ſuch heirs : the eldeſt always of ſuch 
“ ſons to be preferred before the youngeſt, according to their 
« ſeniority of age and priority of birth, and for want of ſuch 
e iſſue male,” remainder over. A took a life eſtate only. Lackey 


Leſſee of Lord Carrick, v. Mandeville. K B. 485 
2. IJue is a word either of purchaſe or of limitation, as may beſt 
anſwer the intention of the teſtator. 8 437 


3. The intention of the teſtator (in the deviſe above) appears to be 
that the ſons of A, and not A himſelf ſhould be the terminus from 
which the deſcent is to flow. 489. 490, 491 

4. The general rule, deducible from all the caſes on this ſubject, 
is, that if an eſtate be given to a man for life, or for Jife only, 

(he not having any child at the time of making the will) * 
6 | . er 
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der to his iſſue generally, the word iſſue being uſed in the plural 
ſenſe, as nomen colledi vum, he takes an eſtate tail. 494 
5. This conſtruction does not ſeem to ariſe from any ſtrict adhe- 
rence to the rule in Shelley's caſe, but in order to tranſmit the 
eſtate from generation to generation, through the race of him 
who takes the eſtate for life, which otherwiſe could not be effec- 

_ | | | 494 
6. This appears from the leading caſes on the ſubject. 495 et ſeg. 
7. At firſt, ſuper-added words, ingrafted on the word iſſue in the 
plural ſenſe, were held to make a difference, though they con- 
tained no more than the former words. 499 
8. But that opinion was afterwards over-ruled. 500 
9. But where the deviſe is to A. for life remainder to his iſſue (or 
even to the heirs of his body) not uſed in a plural or collective 
ſenſe, but either dire#ly, or by words of explanation and reference, 
uſed as deſignating certain individuals of the iſſue, and not the 
whole race, A. takes an eſtate for life only. | goo, 501 
10. And in this caſe, the teſtator uſed the words, Jawful iſſue of A. 
not in the plural and collective, but in the ſingular ſenſe. 502 


et ſeq. 
Vide EXECUTORY DEVISE, 1, 2, z. 


DISCOVERY. 


1. A court of equity will not compel a tenant to make any diſcovery : 
which may invalidate his title in a court of law. Lowther v. 
Troy. Chanc, : . 


2. Defendant demurred to a bill ſeeking a diſcovery which would 
have made him liable to a penalty under the Statutes of Uſury; 
but it appearing that the Statute of Limitations bad barred the 
penal action, it was held that there was no ground of demurrer. 
Talbot v. Smith. Chanc. 306 


E. 
EJECTMENT. 


1. EjeAment cannot be maintained either on the title or for non 
payment of rent, by an outlaw in a civil action, againſt the tenant 
of the lanc's which are granted in Cuftodiam. Leſſee of Poe v. 
Ball. Exch. 2 „ 94s 108 


2, Ejectment 


PRINCIPAL MATTERS. 


2. Eje&Ament for non-payment of rent cannot be maintained againſt 

a pern who has obtained a judgment in an ejectment on the title 
for the ſame lands: that judgment, though obtained hy defaulr, 
is a bar ſo long as it ſtands. Leſſee of Walker v. Williamſon, 
K. B 3 | 271 


3. Ejectment to try a title under an order of the equity ſide of the 
Exchequer ought to be tried in the Exchequer. Lord King borough 
v. Orpen. Exch. oY ; 303 


4. If a defendant in ejectment ſets up an adverſary defence, he ſhall 
not afterwards be admitted to ſay that he claims under the leſſor 
of the plaintiff as. tenant, Leſſee of Doran v. Kehoe. K. B. 


350 


5. A perſon out of the kingdom ſhall have liberty to take defence 
to an ejeAment without giving ſecurity for the coſts, if his ab- 
ſence be merely occaſional, and involuntary, Leſſee of Bryan v. 
Ejector. K. B. | CO 2 _ 


Vide CUSTODIAN, 1, 2. COSTS, 2, 3. 
ENROLLMENT. I PAPIST, 2. 
EQUITY. 
vid DISCOVERY, 1, 2. DEMURRER, 1. MINOR, 1. 
EVIDENCE. . 


1. The ſentence of the Sub- commiſſioners of Exciſe, condemning 
exciſeable goods as forfeited, affirmed by the Comnnſſioners of 
Appeals, is concluſive evidence in an action of treſpaſs againſt 
the revenue officer for ſeizing thoſe goods. Gahan v. Maingay. 

Eh | | g 

2. As alſo in an action of trover. . 62, 77 

3. Whether ſuch judgment be erroneous, cannot be a ſubject of 

diſcuſſion in the court where the action is brought, but is the 
ſobject of an appeal. T6 46, 71. 

4. Where a court has excluſive juriſdiction, a matter belonging to 
that juriſdiction can never be diſcuſſed direly in any other court, 
whether the court having excluſive authority has taken cognizance 
of the matter or not: bur ſuch matter may be diſcuſſed in another 
court incident-:/ly; though if it has been decided direfly by the 
court having excluſive juriſdiction, ſuch deciſion will be conclu- 
ſive, at leaſt againſt the parties in ſuch final decifion, or thoſe 
deriving under them. 5 ; 

5. Where courts have concurrent juriſdictions, the ſame queſtion 
may ariſein each of them, either directly or indirectly, and either 
may decide it: But if either court has decided the queſtion be- 


fore it is brought forward in the other, ſuch deciſion OY N 
| | | n 
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final againſt the parties thereto, or thoſe claiming under them, as 
if the court which pronounced it had been poſſeſſed of excluſive 


inſtead of concurrent authority. 


8 54 
6. It is not neceſſary towards the concluſiveneſs of its judgments, 


that the court ſnould be a court of record. 43, 54, 76 


7. In caſe againſt defendant for concealing certain letters received 
from the Commiſhoners of the Revenue, a eopy taken from the 
book into which the Commiſſioners letters: are copied, held not 
evidence, as being the copy of a copy. Ryves v. Braddell, Exch, 

| 42 
8. The letter book itſelf would not have been evidence, unlett 
notice had been ſerved on the defendant to produce the original 
letter. ibid. 

9. A deed having been loſt, a copy was given in evidence before 
Lord LIF roRD, C. and copies of it were given to the counſel in 
their briefs—afterwards that copy was loſt, and an iſſue being 
directed, the copies in the counſel's briefs were offered in evi- 
dence, but rejected by Henn, J. as being copies of a copy. 
Murray v. Bateman. note. | | 189 


10. In ejectment, a witneſs for the plaintiff on his croſs-examina- 
tion admitted that the defendants had paid rent for the lands to 
the leſſor of the plaimiff ſubſequent to the time of bringing the 
ejectment, for which rent, he, the witneſs, had written a receipt. 
The defendant not producing this receipt, the evidence was not 
admiſſible. Leſſee of Doran v. Kehoe. K. B. | 350 


11. In an aQtion againſt a revenue officer, for malicioufly proſecut- 
ing a ſuit under the exciſe laws, the ſentence of conviction by the 
Sub-commiſhoners is prima facie evidence of probable cauſe. 


Hall v. Grabam. C. P. 469, 478 
12. But it may be rebutted by evidence to ſhew that there was no 
probable cauſe. 1 | 


13. And therefore, where a plaintiff was nonſuited, before any 
witnefſes were called, upon its being ſtated that there was a 
ſentence of the Sub-commiſſioners of Exciſe againſt him; it 
ſeems that the court would have ſet aſide the non-ſuit, if the 
plaintiff's affidavit had ſtated that he was prepared to ſhew want 
of probable cauſe. | | 477» 475 


14. A reaſonable preſumption of the authenticity of a deed pur- 
porting to be an ancient deed is ſufficient to admit it to be read. 
Leſſee Lady Dowager Carhampton v. Lord Carhampton. C. P. 

| - 567. 578 


EXCHEQUER. 


On account of the great encreaſe of motions for new trials on fri- 
volous grounds, the court of Exchequer reſolved to hear all ſuch 
eaſes as aroſe in the country, within the firſt ſix days of the term 


next after the aſſizes. 244 
| | Vide 


PRINCIPAL MATTERS. 


Vide EXCISE, 5, 6. APPEAL, 1, 2, 3. PRACTICE, 1. 
PLEADING, 5. EJECTMENT, 3. 


EXCISE. 


1. The claim directed to be made of goods ſeized by Star. 14 & 15 
Car. 2 c 8. muſt be made by the true and lawful owner or pro- 
prietor, or by one deputed under his hand. Gahan in Error v. 
Miingay. Exch. Chamb, 22 

2, And theſe words do not extend to a ſpecial proprietor, as maſter, 
&c. 24, 2, 49 

3. The ſpecial proprietor in ſome caſes, provided for by Stat. 25 
Geo. 3. c. 34. may claim; but he muſt obſerve the conditions 


there mentioned. | 24 
4. Thefiling a ſeizing note, is, in a caſe of non-claim, a ſufficient 
memorial to ground the condemnation and ſale upon. 31 


5. The commiſhoners and ſub- commiſſioners of exciſe have an ex- 
clufive cognizance over all ſuits inſtituted for penalties created by 
the Stat 14 & 15 Car. 2. c. 8. and the court of Exchequer has no 

* Juriſdiction as a court of revenue, to take cognizance of ſuch 
caſes. Gahan in Error v. Maingay. Exch. Chamb. 68 

6. The court of Exchequery. as a revenue court, exerciſing its natu- 
ral and inherent juriſdifion, cannot entertain a gui tam informa» 


tion. 69 
Vide EVIDENCE, 3, 11, 12. 


EXECUTORY DEVISE. 


1. When an executory deviſe becomes veſted in poſſefhon, the limi- 
tations on it change their nature, and become remainders. Leſſee 
of Craig v. Stacey. Exch. 249 

2. Therefore, when a teſtator deviſed to a child in wentre ſa mere, 
if a female, to her heirs for ever; but if ſhe fhould die before 
marriage, remainder to her ſiſter E. B. and the heirs of her body, 
and in failure of them to MH. H.— The child proved a female, 

became ſeized and died unmarried: E. B. died in the life-time 
of the daughter, leaving iſſue who were ſeized and died without 


iſſue. M. H. was entitled to the remainder. ibid. 
3. In that caſe, what eſtate the daughter of teſtator took, 2u? 
| | 257 


U F. FALSE 


In Fes = 
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F. 
FALSE RETURN. 


The court will not attach a ſheriff on ſuggeſtion of a falſe return, 
but will leave the party to his action, unleſs the ſheriff gives ſuch 
an anſwer as leaves nothing for a jury to try. O' Meara v. Ma- 

grath. Exch, 176 


| FINE. 
1. A fine levied by a Papiſt (before the Stat. 33 Geo. 3. c. 19.) of 


an eſtate tail of which he had a bare poſſibility, was good to bar 
his iſſue. Jonet, Leſſee of Lord Trimleflon, v. Inman. K. B. 


| 433 
2. And the conformity of the eldeſt ſon did not defeat the operation 
of ſuch a fine, 453 


3. Nor the gawelling clauſe, 2 Ann. c. 6. | 455 

4+ A fine levied by a perſon having a rig/t in an eſtate tail, will be 
a good bar to his iſſue though he bad never entered. 448 

5. Or, though he had it only in remainder. | | 449 


6. A. tenant for life, remainder to B. for life, remainder to C. in 
tail, C. during the life of A. and while A. is in poſſeſhon, levies a 
fine, and on A's death enters and continues in poſſeſhon for ſeven 
years before any entry made by B. BB. is not barred by ſuch fine. 
* of Lady Dowager Carhampton v. Lord Carhampton. 

g | 67 

7. In order to render a fine with non-claim, a bar to the riot of 
a ſtranger, the eſtate of ſuch ſtranger muſt be deveſted and put 
to a right; or at all events, his title muſt be ſo far affected, that 
he muſt be deptived of the poſſeſſion, either before the fine is 
levied, or by the operation of the fine itſelf: and that by the 
fame means, a poſſeſſion inconſiſtent with his right muſt be ac- 


quired, | 5 
3. But in is caſe, the poſſeſſion of A. enures to the benefit of B. 


| 575 
9. And the poſſeſſion of 4. not having been deveſted, an actual 


entry by B. was not neceſſary in order to maintain an ejectment. 


577 
FISHERY. 32%. 


Vide PLEADING, 5, 8. APPENDANTS and APPURTE- 


| mins 


PRINCIPAL MATTERS. 


FRAUDS, Statute of. 


In caſe of a parol agreement to let lands, what circumſtances are 
ſufficient to take the caſe out of the Statute of frauds, Hartley 
and White v. Wilkinſon. Chanc. | 357 


H. 
HABEAS CORPUS. 


1. A return to an Habeas Corpus © that the priſoner is detained in 
cuſtody, being charged upon oath with being a deſerter from the 
R. L. regiment,” is infullcien—i ought to appear that he was 
committed by ſome perſon having authority to commit. The 
King v. Earl Mountnorris and others. K. B. 460 

2, In cafes where no warrant is neceſſary to a commitment, 
the officer to whom the priſoner is committed, muſt, upon a 
return to a Habeas Corpus, return the truth of the whole matter 
— wherever a written warrant is neceffary, it muſt be ſet forth in 


the return. | 464 
3. A return to a writ of Habeas Corpus cannot be amended after it 
is filed, The King v. Earl Mouninorris, and others. 460 
— 
1. 


INDICTMENT, wide DECEIT, 3. 
INFANTS, vide MINORS. 
INSOLVENT DEBTOR. 


A debtor who owed 2001. at the time of his committal, came within 
the exceptions in the inſolvent act, 33 Geo. 3. c. 42. and was 
not entitled to the benefit of it, although his debts might after- 

| Us” wards 
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wards have been reduced below that ſum, Ex parte Unthank. 
K. B. 1 55 2591 


INTEREST. 
1. Where a ſale by a truſtee to a purchaſer with notice of the traſt 


is ſer aſide, neither the purchaſer nor the truſtee ſhall pay intereſt 
on the rents received. Executors of Macartney v. Executors of 


Blackwood, Chanc. | 602 

2. Where a court of equity will decree intereſt on rents received. 

Sherlock v. Lowe, cit, Exch. 604 
ISSUE. 


vid AFFIDAVIT, 1. COSTS, 6, 7. 
JUDGE's CHAMBER, 
Vide WITNESS, 1. 


_ JUDGMENT. 
1. The coneluſiveneſs of the judgment of a court is not invalidated 
by the circumſtance of its being a newly created juriſdiction. 
Gahan in Error v. Maingay. Exch. Chamb. 43» 55, 61 
2. Nor by the judgment being by default. | 6 


3. Judgment cannot be entered up in perſonal actions, without an 
appearance. Rywland v. Corpuration of Cork, C. P. 241. 


4. A promiſe by the conuſor of a judgment to pay the amount 
thereof, made within 20 years next before the iſſuing of the ci. 
Ja. thereon, is not of itſelf ſufficient to prevent the operation of 
the (ſtatute of limitations, the judgment being more than 20 years 
old. Maddock v. Bond. K. B. 332 


Vide EVIDENCE, 3. 
© JURISDICTION, 
i EVIDENCE, 4, 5, 6G 
JUSTICE of the PEACF. 
Vide ATTACHMENT, 1, Hy 


L. LAND. 


PRINCIPAL MATTERS. 


£5 
LANDLORD and TENANT. 
Vide EJECTMENT, 4. 
| LEASE. 


1, A feme ſole ſeiſed of a leaſe of lives renewable for ever, previous 
to her marriage, conveyed to truſtees in truſt for herſelf for life, 
remainder to her intended huſband for life, remainder to the iſſue 
in ſuch ſhares as the huſband ſhould appoint, but no leaſing power 
was given to the huſband. A leaſe made by the huſband held no 
bar in ejectment to the iſſue of the marriage, after the death of 
huſband and wife : although the wife (who ſurvived the huſband) 
A rent under it. Tankard, Leſſee of Biggs, v. Wade, 
.. 162 

2. The receipt of rent by the wife, did not bind the iſſue, they 
not claiming through her as heirs, but taking an equitable veſted 
intereſt under the ſettlement. | 169 


3. An indented deed, endorſed on an indenture of demiſe, by 
which the leſſor, for himſelf, his heirs and aſſigns, covenants and 
agrees with his leſſee in poſſeſſion ** that he, his heirs, &c. ſhall 
% hold and peaceably poſſeſs the lands in the within indenture 
% named, & in as full and ample a manner as they were therein 
& demiſed, to hold the ſaid premiſcs for the ſpace of 34 years 
(to commence from the expiration of the former leaſe) © he and 
« they paying the reſerved rent and performing all the covenants 
$ contained in the ſaid deeds of leaſe,” &c. is a leaſe, and not 
a mere equitable agreement. Fones, Leſſee of Lord Trimlefton, 


v. Inman. K. B. 3 433» 450 
4+ Such a leaſe, made for valuable conſideration, is not an incum- 
cumbrance, under Stat. 2 Aun, c. 6 433, 457 


Vide PAPIS T, 1, 2. 
ILI BEL. 


1. A publication ſetting forth that a charitable ſociety acknowledged 
to have received from the defendant a ſum of money, © being his 
moiety of a fine levied from the plaintiff for not diſcharging his 
exciſe duties,” held actionable. Stapleton v. Macartney, * 


2. A charge againſt a churchwarden, © that he digerted himſelf on 
Sunday when he ought to be in the houſe of God,” aRionable. 


Moore v. Blox ham, cit. 91, 92 
| : . 3. Upon 


— — — —H—2— Rp a ————— 


— Pena — 


TABLE OF THE 


3. Upon a proſecution for a libel contained in a news-paper, the 
affidavit of the printer or proprietor lodged in the Stamp Office 
purſuant to ſtatute, is admiſſible evidence of his having been the 
printer or proprietor at a time ſubſequent to the date of the affi- 
davit. The King againſt the Proprietors of the Northern Star. 
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LIMITATIONS; Statute of. 


Vide REVENUE OFFICER, 1, 3. PROMISSORY NOTE, 4. 


_ JUDGMENT, 4. 


M. 


MALICIOUS PROSECUTION. 


1. In this ſpecies of action, it is neceſſary to eſtabliſh two things; 
malice and want of probable cauſe. Hall v. Graham. C. P. 

| ta | 469, 478 

2. Want of probable cauſe may be evidence of malice ; but if there 
be probable cauſe, evidence of the moſt expreſs malice will not 
maintain the action. 478 
3. Therefore, an affidavit on the part of the plaintiff, ſtating 
that he was fully prepared at the trial to prove the malicious 
intention, is not a ground to tet aſide a e 478 


MARRIAGE. 


The queſtion of Marriage or no Marriage is triable by the Eccle- 
ſia ſtical Courts; therefore an action at law will not lie againſt a 
man for deceiving a woman under colour of a pretended mar- 
riage, unleſs that queſtion appear to have been decided by the 
Eccleſiaſtical Courts. Dowling v. Conſtable. Exch. 259 


MINORS. 


t. In a conveyance of property ſpecifically deviſed to a minor, if it- 
were made at an under value, or if there appear any circumſtances 
ö from 


PRINCIPAL MATTERS, 


from whence fraud may be preſumed, a court of Equity will ſet 
alide the conveyance, though made with the conſent of the 
minor himſelf and of other perſons who were intereſted, and by 
the perſon in whom the legal eſtate veſted, Bailie v. Bailie, 
Chanc. 1 | | 64 
To tender an oath to a minor to confirm ſuch a conveyance when 
he ſhall arrive at his full age, is unwarrantable; and alone ſuffi- 


cient to raiſe a preſumption of fraud. 379 


. MORTGAGE, Yide COLLATERAL SECURITY, 


N. 
NEWSPAPER. Vid LIBEL, z. 
NONSUIT. 


"Treſpaſs quare clauſum fregit for breaking and entering plaintiff's 
' houſe, and diſturbing him, &c, there was a ſecond count in the 
declaration for diſturbance in anviher houſe : The evidence was, 


that one of the houſes was let to weekly lodgers, and. the upper 
part of the other alſo ; but that plaintiff lived therein: Held that 


there was ſufficieat evidence to prevent a nonſuit. Grierdon v. 
Brereton. K. B. 281 


. 
O 


OUTLAW. 


vide EJECTMENT, i. OYER, 
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OYER, 
Oyer cannot be had without leave of the court. Haſlett v. Carleton. 
RET - 144 
P. 
PAPIST, 


1. A leaſe for valuable conſideration made by a papiſt ſeized in fee 
ſimple (before Stat 33. Geo. 3.) is not avoided by the ſubſequent 
conformity of the eldeſt fon : even though ſome of the premiſes + 
demiſed did not veſt in poſſeſſion of the leſſor, until after the 
ſon's conformity. Jones, Leſſee of Lord Trimleſton v. Inman. 

2. Such a leaſe would not be void for want of enrollment =_ 
ſuant to the Star. 2 Ann. c. 6. it having been regiſtered in the Re- 


giſtry Office. | 458 


ide FINE, 1, 2, 3. LEASE, z. 


PATENT. 

1. A perſon claiming an excluſive right of pronting bibles under 
a patent, mult eſtabliſh his patent at law before he can have an 
injunction in Equity againſt a perſon infringing on it. Grierſon 
v. Fackſon, ; 304 
2. Whether the crown can grant ſuch an excluſive right, except 
as to bibles for the uſe of churches and for other particular pur- 
poles, and whether it ean extend to bibles publiſhed for private 
uſe, Nu? 306, 307, 308 
3. Whether an excluſive patent granted for ſo long a term as forty 
years, ought not to be controlled as reſtraining the power of the 
Crown in too great a degree, Qu? | 310 


* 


PLEADING. 


1. Declaration ſtated that the defendant publiſhed a libel ſetting 
forth that a charitable ſociety acknowledged to have received 
* aan 35 Hom 


PRINCIPAL MATTERS. 


from the defendant a ſum of money, being a fine levied "pong the 
Plaintiff for not diſcharging his Exciſe duties. Plea, that t 

a fine levied from the plaintiff under a warrant from the Sub- 
commiſſioners of Exciſe for not diſcharging” his exciſe duties, 
bad on general demurrer. Stapleton v. Macartney. Exch. go. 


2. In replevin, the defendant made conuſance as bailiff and pleaded 
that the cattle were taken damage feajant. Plea in bar, de injurid 
ſud proprid abfque tali cauſd. |'his held a good plea after verdict, 
as containing a negative of every affirmation in the oppoſite plead- 


ing. Mahady v. Gallagher, C. P. 159 
3. But in many caſes, ſuch a plea would be bad on demurrer. 
161 
4. And in ſome caſes, even after verdict. 162 


5. The want of the guo minus clauſe at the concluſion of a decla- 
ration in the Exchequer, is not ſufficient ground for a demurrer. 
Higgins v. M*Clnaghan. Exch, | 53 


6. In debt on a bail-bond, the writ of ca, ad v eſp. is not traverſable. 
Maulcrone v. O'Donnell, Exch. | DO 386 


7. An excluſive right of fiſhing for oyſters may be preſcribed for as 
appurtenant to land. Hayes v. Bridges and Gueſs, C. P. 390. 
8. The poſition “ that in a claim of profit a prendre in alieno ſolo, 
the pleader ſhould ſtate the nature of the congruity and ho the 
adjunct is connected with the principal,“ is not univerſally true: 
how far it is true ibid. 41 
9. A departure in pleading muſt be taken advantage of by ſpeci 
demurrer, id, | 421 


10. Matter in defeazance of the plaintiff's title need not be nega- 
tived by him; if the defendant would avail himſelf of ſuch, be 
muſt plead it. Montgomery. v. Sherlock. Exch. 543 
11. Leſſee covenants for himſelf, his heirs, executors adminiſ- 
4 trators and aſſigns, that he and they would well and ſufficiently 
<« lime ſixty five acres of the demiſed premiſes, and that until 
« the ſaid ſixty five acres ſhould be manured as aforeſaid, he 
« and they would manure two acres yearly and every year.” 
Leſſee dies, then leſſor dies, and his heir brings covenant againſt 
the heir of leſſee; and the breach alleging by way of proteſtation, 
that the leſſee in his life time did not perform the covenant, 
« in fact the plaintiff ſays that the defendant fince the death of the 
” or hath not well and ſufficiently limed,” &c. ſpecial demur- 
rer for cauſe that it is not averred that the defendant before the 
c“ death of the leſſor had not well and ſufficiently limed,” &c. 
overruled : for this is matter of defeazance of the plaintiff's title, 
which he is not bound to negative; but if the fact were ſo, the 
defendant ought to have pleaded it. ow 
ens ee : 12. In 


ere was 


| 
: 
| 
| 
| 
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12. In covenant, the declaration ſtated “ that defendant had by 
« jndenture bargained and fold certain furniture to the plain- 
« tiff, upon condition that if the defendant paid the plaintiff 
«« £.200 upon a certain day, the indenture ſhould be void,” and 
it averred © that defendant did not pay the ſaid ſum of . 200 
« or any part thereof at the time limited, or at any other, and 
e that the ſaid ſum was wholly due and unpaid.” On ſpecial de- 
murrer this was held ſufficient, and it is not neceſſary to aver 
that the plaintiff could not poſſeſs the goods. Marſh v. M*Cle- 
naghan. K. B. f | 560 


Vide APPENDANTS and APPURTENANTS, 2, 3. 
ATTAINDER, 2, 3, 4, 5 8 

COURTS, 2, 3. 

PRACTICE, 2. 


PRACTICE. 


1. In the court of Fæcheguer, all orders to ſtop proceedings until 
the coſts of former notice of trial are paid, ſhall be entered 
within the firſt four days of the term after the party is enabled to 
enter the ſame, and a copy thereof ſhall be ſerved on the oppoſite 
attorney. Regula Generalis. 243 


2. The meaning of the order © to plead i ſuably,“ is, that the party 
ſhall plead ſuch a plea as will lead to the merits. Mulcrone v. 
O'Donnell. Exch. 387 


3. Where a party reſides at a great diſtance from Dublin, (as 100 
miles) ten days are allowed him for ſhewing cauſe. Slattery v. 
Armflrong. K. B. | 429 
4. Where an attachment had been made abſolute and had after- 
wards been ſuſpended, the court, under the particular circum- 
ſtances of the caſe, went into the merits of it. . 
5. Cauſe of action roſe, and ſub-pzna iſſued in the long vacation; 
the defendant entered an appearance as of Trinity Term, and 
plaintiff filed his declaration as of the eſte of the appearance. 
Defendant demurred, for cauſe that the action appeared to have 
been commenced before the cauſe of action accrued ; but the 
court being of opinion that the firſt irregularity was in the de- 
fendant in appearing too ſoon, obliged him to enter his appearance 
as of Michaelmas Term, and to pay the coſts of the demurrer, 
and gave plaintiff leave to amend. Copeland v. Langan. Exch. 


509 


6. Special notice to an adminiſtrator is not neceſſary in reviving a 


judgment upon nilt. Keon v. Lynch. C. P. 557 


7. After an attachment has been made abſolute, it ſhall not be ſet 
aſide on the ground that the defendant was not ſerved perſonally 
| with 


d 


PRINCIPAL MATTERS. 


with the notice on which the conditional order was founded. 
The King v. Irwin K. B. | 559 
Whether in the preſent caſe perſonal ſervice was neceſſary by the 
practice of the court of King's Bench in Ireland, Qu? ibid. 
8. Perſonal ſervice is neceſſary where money is to be paid, as coſts, 
Ke. | ibid 


9. In the Equity fide of the Exchequer, where a cauſe ſhall be 


ſtruck out of the paper, by reaſon of the non-attendance of the 
attorney, no motion to reinſtate ſuch cauſe ſhall be entertained, 
till the attorney ſhall firft pay to the box the ſum of 13s. 4d. 
which ſum he ſhail not afterwards bring in charge nor the officer 
tax againit his client. Regula Generalis. 601 


Vide APPEARANCE. ATTACHMENT, 6, 8. RE-HEARING. 


REMANET 1, 2. 
PREROGATIVE COURT. 


1. The examination of a witneſs in the Prerogative Court, views. 


voce, at the hearing of the cauſe, in order io reconcile a contra- 
dition in her evidence given upon the examination in chief, was 


not warrantable. Goodwin v. Gigſler. Chanc. 371, 384 
2. Whether the Judge of the Prerogative has authority to examine 
witneſſes vivd voce, at all, Zu? ibid. 


PRIVILEGE of PARLIAMENT. 


2. Whether privilege of parliament extends ſo far as to entitle a 
ſheriff who is à member to be diſcharged when arreſted by virtue 
of an attachment for a contempt in not amending a return, parlia- 
ment not being then ſitting, nor any notification given of its 
meeting for the diſpatch of buſineſs, 9? Executors of Kelly v. 


Fallon. C. P. - | 313 
2. It ſeems that if parliament were fitting, ſuch an arreſt would be a 
contempt. note, | 316 


3, A more allegation of a party that he is a member of parliament 
is not ſufficient evidence of the fact: The proper evidence in 
ſuch caſe is the return to the writ of ſummons; but other evi- 
dence may be ſubſtituted. 315 


PROMISSORY NOTE. 


1. In action by indorſee againſt indorſor ; it appeared that payment 
had been refuſed by the maker, three weeks before the defendant 
had notice thereof from the plaintiff; but on being applied to 
then, he anſwered, „that if the plaintiff would ſue the firſt in- 
dorſor, if he did not pay, he, (the defendant) would.“ T —_— 

| refuſed 


| 
| 
| 
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refuſed, and defendant then offered to give a bill for the amount 
at 21 or 31 days. This held not ſufficient to ſupply the want 
of notice in due time. Read v. Reynolds. Exch. 85 


2. In an action by the indorſee againſt the indorſor ; it appeared that 
the maker had become a bankrupt and died before the note fell 
due; no demand on his executors, or notice to the defendant 
was proved ; but a letter from the defendant to the plaintiff was 
given in evidence, deſiring the note to be ſent to a friend that 
the defendant might get ſome ſecurity upon the eſtate of the 
maker; and adding, ** that the plaintiff might rely on the honour. 
able diſcharge of every farthing of his demand, as he (the de- 
fendant) was turning his property into caſh.” This was held a 
ſufficient admiſſion of notice of the maker's failure, to charge the 
defendant, Valloten v. Furnes, Exch. | 87 

3. The principle in ſuch caſes is, that where no injury could be 
ſuſtained, no notice is neceſſaryß. | 5 89 

4. A promiſſory note payable on demand is payable inſtantly ; and 
the ſtatute of limitations runs from the time of delivery. 
Dick v. Gourney. Exch. = | 242 


5. Action by indorſee againſt indorſor: the plaintiff did not give 


evidence of notice to the defendant of non-payment by the 
drawer; but it was proved that the defendant, ſeveral weeks 
after the note became due, acknowledged the indorſement to be 
his, and promiſed that if the note was held for fix weeks he would 
pay it, which was complied with ; under theſe circumſtances, the 
defendant held liable. Maddeck v. Rivett, C. P. 319 


Vide BILL OF EXCHANGE, 1, 2. 


Do MINUS. 
Vide PLEADING, 5. | 


R. RE-HEARING. 


PRINCIPAL MATTERS. 


R. 
„ © RE-HEARING, 


' Are-hearing of a cauſe will not be granted after a decree to account, 
- exceptions to the maſter's report taken and diſallowed, acquieſ- 
cence of the party therein, and a final report made up and con- 
firmed, Executors of Macariney v. Executors of Blackevoed. 
Chanc. N 602 


RELEASE. 


After judgment and execution, the attorney on record alone can 
releaſe the debt. Lord Donoughmore v. Brock, Exch. 173 


REMANET. 


1. Whether coſts on a Remanet, ſhall abide the ultimate event of 
the ſuit, Bu? Houſton v. Welch, C. P. 239 


2. Where a Remanet has been entered, the coſts of it fall on the 
party who is ultimately unſucceſsful. Scott v. Chetwood, Exch, 


3 | 505 
3. The principle in ſuch caſes is, that the party is liable to all the 
coſts that may incidentally occur: the plaintiff on account of his 


unjuſt demand; the defendant on account of his unjuſt reſiſt 
ance. ibid. 


RE PI. EIN. 
Vide PLEADING, 2. 
REVENUE OFFICER. 


1. The act of ſeizure by a revenue officer is complete from the firſt 
taking of the goods, ſo as to make the ſtatute of limitations run 
from thence. Magrane v. Gilbourne, C. P. 135 

2. A revenue officer acting bond fide in the diſcharge of his duty, 
if he does an injury, by miſtake either of fa& or of law, is 
under the protection of the law. 140 


3. The ſtatute of limitations will run in ſuch a caſe from the actual 
ſeizure, though a ſuit in the revenue court is depending at the 
expiration of the three months. Wilchkin v. Gahan. K. B. 
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S. SALE, 
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W 2 


SALE. 
A ſheriff's ſale under a fl fa. will be ſet aſide, if it appear that the 
goods were ſold at a groſs under-value, Dillon v. Byrne. Exch. 
600 
| SCIRE FACIAS. 
Vid: AMENDMENT, 5. | 
SHERIFF, | 

In Ireland as well as in England a ſheriff may maintain an action 
for his fees for executing a ca. ſa. againſt either the plaintiff or 
the defendant in the original cauſe ; notwithſtanding the wording 
of the Stat. 6 Ann. c. 7. which gives a remedy againſt the ſheriff 
for extortion only to the defendant in the original cauſe. Hill 


v. Buchanan, Exch. =o 553 
Vide FALSE RETURN, 1. ATTACHMENT, 2. SALE. 
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- SUNDAY. © Mn 


Aa attachment for the non-payment of coſts is in the nature of x 
civil execution, and a party cannot be arreſted by virtue thereof 
on a Sunday. Leſſee of Hawkins v. Fackman, K. B. 537 


SURETY. 


1. Bill filed by a ſurety in a bond on which judgment had been en- 
rered, to have the judgment aſſigned to him on payment of the 
debt and decreed Hill v Kelly. Chanc. 5s 265 

2. Where it appeared that the reſiſtance of the defendant aroſe 

from an apprehenſion that her aſſigning the judgment might de- 
feat ſecurities which ſhe had taken, ſubſequently, from the prin- 
cipal obligor, the conſideration for which ſecurities appeared to be 
old debts with arrears of intereſt, per Lord ChHanceLLOR, a de- 
fendant in ſuch circumſtances is not entitled to favour in a Court 
of Equity. . 2866 


SURRENDER. 
ri TRUSTEE, 1. 1 
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25 


' TEMPORARY BAR. 


A temporary bar is a legal title landing out in ſome third perſon ? 


and a party is not bound to waive any title ſubſiiting in himſelf 
by agreeing to wave temporary bars.” Lowther v. Troy. 
Chanc. ec | 196, 198 


TRESPASS 


PRINCIPAL MATTERS, 


TRESPASS. 


1. If a perſon duly authorized to make a legal ſeizure, ſhould do 
it in an improper manner, he is liable to an action of treſpaſs to 
recompeaſle the party for the particular injury ſuſtained by means 
of that improper conduct, notwithſtanding a judgment of con- 
demnation againſt” the goods, But that judgment will not be 

deprived of its concluſive quality unleſs fc 2 of 

improper conduct appear in evidence. Cabun v. Maingay. 62. 

2. Treſpaſs vi et pace taking a ſhip Wo 28th fins 1786 
and detaining the fame till the 12th March 1788. The treſpaſs 
was complete on the taking; the taking is the gi of the action; 
the cauſe of action acerues from thence; and the ſubſequent de- 
tention is only aggravation, Wilchkin v. Gahan. K. B. 591, 


| 596. | 
TRIAL AT BAR. 


1. The cauſe of granting trials at bar is not ſo much on account of 
the length to which the examination of witneſſes may run, as of 
the probability of legal difficulties ariſing on the trial. Jones, 
lefſee of Underwood, v. Earl Courtown. C. P. 298 

2. A trial at bar refuſed under the circumſtances of that caſe. ibid. 


TRUSTEE. 


1. Truſts were declared to the uſe of the wife for life, remainder 
to the huſband for life, remainder to the iſſue of the marriage in 
ſuch ſhares as the huſband J appoint : The huſband having 
made a leaſe not warranted, his iſſue brought this ejectment againſt 
his leſſee: A ſurrender of the truſt eſtate in favour. of the iſſue, 
Was preſumed, the huſband and wife being. dead, and the only 
material object of the truſt then being to convey to the iſſue : 
and this, although the truſtee was made a leſſor of the plaintiff. 
 Tankard, leſſee of Biggs, v. Wade. C.P. 1462, 171 
2. The eircumſtance of the truſtee being made a lefſgr of the plain - 
tiff would have been matter of eyidenge to encounter the pre 
ſumption of a ſurrender; but was done away by proof of the 
death of the truſtee 27 years before the leaſe was ſuppoſed to 
have been made. : 18 171 
3. The truſtee was not a truſtee for the leſſee of the huſband, who 
was not in contemplation of the ſettlement, and who claimed 
againſt it. I 170 
4. A truſtee ſhall not be preſumed to have acted in breach of the 
truſt, . I 171 
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U. 
' USURIOUS CONTRACT. 
Vide DISCOVERY, 2. 
USURPATION. %. ADVOWSON. 


Ct — 
V 
VARIANCE. 
r. Variance between the writ and the declaration cannot be pleaded 
without oyer of the writ. Haſlet v. Carlton. C. P. 144 


2. Where the Chriſtian name of the plaintiff in the ſubpena was 
different from that in the declaration, the court refuſed to ſet the 
latter aſide on motion of the defendant, he not having pleaded, 

and therefore having ſuffered no injury. Harman v. Nixon. 
Exch, EN 183 


_ VERDICT. AD 
1. Where the charge of a judge does not embrace the whole caſe, 
a verdi had under it ſhall be ſet afide. Thomp/on v. Kennedy. 
KD. SO | 253 
Vide ATTORNEY, 1. | 
© PIATICUM. 
Jide WITNESS, 2, 


W. WITNESS. 


PRINCIPAL MATTERS. © 


- 


_ 
WITNESS, 


1. A witneſs who cannot wait for a trial, may be examined in a 
judge's chamber. Alvarex v. Lord Dillon, Exch, 157 


2, When a perſon ſulpænaed as a witneſs, is infirm, and is known 
to be ſo by the party who ſulpænaed him, the party is bound to 
furniſh him with the neceſſary means of attending; ſuch as, a 
carriage, &c, &c.; otherwiſe the court will not attach him for 
non-attendance. Slattery v. Armſtrong. K. B. 429 


3. A party entitled to the colts of a verdict, ſhall not be reimburſed 
money paid for loſs of time to witneſſes who were not examined. 
Cummins v. Seeds. C. P. | Fi 467 

4. But if they reſided out of the juriſdiction of the court, Qu? 


| | 468 
5. It is dangerous to allow large ſums of money for witneſſes, as it 
may give an opportunity for bribing them. 468 


Vide EVIDENCE, 10. 
WITNESSES, Examination of. 


1. Croſs examination of witneſſes ſometimes carried to an unrea- 
ſonable length—Per Cur, Hunter, leſſee of Doran, v. Kehoe. 

. . V 352» 354» 355 
2. A party is bound in croſs examination by the ſame rules as upon 


the direct examination. 355 
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E RAAT A. 
2, between * diſtri” and © London, nter © 4 of.” 


Page 8, line 
1, — 3, after 19 & 20 Geo. 3. ” inſert © c, 12.” 
15, — J, for © it was neceſſary” read * it was not. neceſſary.” 
16, —— 3, for © 466” read © 468.” 
34, —— 6, for © Parkinſon” read Parker,” 
46, — 1, for «© and therefore” read * for,” 
$4, —— 15, dee ma 
39. —— 23, for © bardy” read “ 
— 22, for © charged” read © oe 


ty 6, fe ce ” te 
98, — or then” read than.“ 


103. — 15, for „ outlawry” read * eftate.”. 
142, —— 10, for . 36. read 1 £44. © 
274, — 2, aſter under, inſert © her.” 
284, — 7, 16, 29, for © Kennefy” read enn, f 
298, — 23, befors « be” inſert © ſhould.” 5 
310, — 23, dele © it” and © not.“ 
313, — 23, for © has” read © have.” | 
38s, — 27, for © poſſunt,” read © potuerunt.” 
403, — 3, * read « 2 Lilly's Entr. 431, 449.” 
407, —— 4, after ell Entr.” read * 666, 667, title, Treſpaſs.” 


— — 3, for * 0 read * firſt.” 

420, —— 2, from the bottom, for © defences,” read © obj 2jections.” 
443, — 4, from the bottom, in the note, before Ann. ns read « 2,” 
447, — 4, for © part” read * parts.” 

508, note (d) at the bottom of the page, for 45 read 145. wa 
50g, — 9, in margin, for © Defendant,” read © Plaintiff.” 
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